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RETURN OF THE RAILROADS TO PRIVATE OWNERSHIP. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Monday, September 15, 1919, 

STATEMENT SUBMITTED BY ME. THOMAS C. SPELLING, OF NEW 
YOBK CITY, ATTOBNEY FOB THE FBEIGHT PAYEES' LEAGUE OF 
THE UNITES STATES. 

Mr. Chairman and members of the committee : In addition to rep- 
resenting by direct authority the Freight Payers' League, I believe 
that in what I shall say I truly represent the sentiments and views 
of a great majority of the producers and consumers, organized and 
unorganized. These are the people — and not the members of busi- 
ness organizations — who ultimately foot the bills ; and it is the taxa- 
tion represented in charges for freight rates and passenger fares that 
mainly concern all interests, individual and collective, though from 
differing viewpoints of self-interest. 

In a stadium of capacity for 50,000 persons, those for whom I 
speak would compare with those occupying chairs on the main floor 
and in the galleries, while the organized interests which have already 
appeared' here, assuming to represent the public, would compare 
with the limited number occupying the grandstand. These are run- 
ning the show and have been dividing large profits. And now that, 
because of disreputable and inefficient management, the show is los- 
ing money, they brazenly ask the patrons not only to continue the 
present management but also to underwrite the proposition with 
enormous liabilities in plain view and probably still further perma- 
nent and self-perpetuating liabilities. They are also asking advances 
of cash capital, to be raised by taxation, with which to improve physi- 
cal conditions of private properties. 

All the special and financially concerned interests above referred 
to, while differing somewhat in the forms of their various proposals, 
are urging in unison the committees and Congress to adopt substan- 
tially the same revolutionary and monopoly serving program — a pro- 
gram which if established would work to the impoverishment of 
all except certain privileged classes of persons relatively small in 
numbers. 

The task now confronting the Government is not merely, as for- 
merly, that of revising tariffs and warding off panics; it is one of 
checkingan absorption process which has been in operation for many 
years. The capitalization of the railroads is now $20,000,000,000 
and of banking interests $7,000,000,000, though in the latter case 
stock capitaliaztion is merely a fraction of capital actually utilized. 
The $26,000,000,000 of deposits are largely used by the bankers as 
their own money, loaned and reloaned.* In addition to the high 
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rates of interest which the railroads pay on their bonds, many of 
which are based on " trusteed " stocks which themselves draw divi- 
dends, the public are paying dividends which have constantly in- 
creased, the stocks being more than one-half water. The banks paid 
last year dividends averaging 11.66 per cent on capitalizations con- 
sisting largely of the recapitalization of profits. And during the 
10 years preceding the average had been 9 per cent. We may add 
$15,000,000,000 to represent street railways, trolleys, telegraphs, and 
all other forms of public service. 

No semblance oi the real situation is ever uttered from any finan- 
cial or commercial source in these days of the mad chase for disap- 
pearing dollars. If interest and dividends — the latter only another 
name for the same thing — are not reduced, all else is vain. Thtese 
forms of exploitation and absorption have been increased until they 
dwarf all other processes vitally affecting our civilization. If this 
statement could be impressed upon all intelligent minds, thoroughly 
understood and appreciated, the balance of all herein set forth might 
perhaps have been omitted without loss. 

Adam Smith set down 3 per cent as the annual addition to capital 
year in and year out in his time. Now, if we start with the ten 
billions (estimated) with which we started when the Federal Con- 
stitution was adopted and add 3 per cent at the end of each year 
as a new basis and bring the calculation down to the present, then 
compare the result with any reliable estimate of present national 
wealth, it will be seen that considerably less than 3 per cent has 
been annually added. Now, when you have set aside these three 
monopolistic interests, holding so large a proportion of the aggre- 
gate wealth of the Nation and underwritten in the name of the 
Sovernment, a return anywhere above normal accretions, or even 
if they be exempt from all hazards and vicissitudes without a 
guarantee, you have sealed the doom of continuing prosperity for 
all except the favored few and deliberately planned for a Nation 
of a relatively small number of aristocrats lording it over millions 
of serfs. . 

The real freight payers are not blind to the situation. Indeed, 
they are wider awake than ever before, and means are being found 
to fully enlighten them. 

In this country are several great organizations of farmers, horti- 
culturists, and stock growers, some politico-economic, others co- 
operative, their memberships running into hundreds of thousands. 
If resolutions, propaganda, and editorial expressions are not wholly 
insincere, the views here expressed by me are in substantial harmony 
with their views. 

Let's take a simple illustration of the inequality, injustice, and 
hardship in practice of applying the economic heresy of a constant 
profit for regulated carriers. The year 1913 and the first half of 
1914 was a period of business depression. Many merchants were 
doing business at a loss, factories were closed or idle, farm products 
were low priced; in fact, all classes felt the pinch of a financial 
depression. There was also considerable nonemployment. None 
of these had recourse to a benevolent government for relief through 
the exercise, indirectly, of a power more drastic and difficult to 
evade than that taxing power which can only be exercised in the 
public interest. It was not so, however, with the carriers. Of 
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course the increases of freight rates then made constituted a drain 
on the diminished resources of freight payers, but the exactions 
embodied in increased freight bills were not so easily traced or 
realized as the increased prices of railroad tickets. Although Smith 
and Brown and Jones had less to pay with than in normal times, 
they had to dig up an additional half cent for every mile traveled, 
due to an increase ordered by the commission early in 1913. A 
round trip from New York to Washington, for instance, cost an 
extra $2.25. And why? Not because these passengers had more 
money to spare, but because, in the opinion of the railroad officials 
and the commission the roads needed it, and therefore were entitled 
to it. Their stockholders wanted standardized dividends and their 
creditors were demanding payment of interest. Many a business 
man became bankrupt in the same period for like reasons. Never- 
theless each and all had to find the additional money for the car- 
riers, because our Government had become destructively paternal- 
istic and had embarked without profit, and gratuitously, in the 
hazardous business of underwriting the obligations of the railroads, 
taking care of operating costs, including princely salaries, and safe- 
guarding the private interests of creditors and stockholders. No 
other kinds of business are subserved in any such way. The mer- 
chant makes his own fight against fierce competition and all sorts 
of hazards ; the farmer strives against insect pests, premature frosts, 
and all sorts of profiteering middlemen, and it is in many cases a 
mere chance if he ekes out any profit at all. Neither has any guaran- 
tee even of solvency or of the means of existence. And yet both, 
under the " constant-profit " regime of rate regulation along with all 
other citizens, are thus compelled to contribute to a guarantee fund 
in which they have no share. 

^ The original views of the courts and lawmakers were the correct 
views: 

First, if the charges, from the viewpoint of rate payers, were fair 
and reasonable for the service rendered, the extent of profit to the 
public-service agency was not a matter for governmental concern; 
nevertheless, if a legislative or other regulatory body saw fit to 
reduce the rates of the agency, such act was not subject to attack on 
constitutional grounds, even if the fixed rate was unreasonably low, 
provided the agency was not thereby compelled to do business at a 
loss or to give up the business and so submit to loss of the invest- 
ment. 

Second, before a rate regulation otherwise fair and just from the 
rate payers' standpoint could be set aside, it must be shown by the 
public-service agency that the reduction of rates will be the direct 
cause of the insolvency. If it appear that insolvency would result 
from other causes, anyhow, a rate which is fair and just to rate payers 
will not be held invalid, however low the rate may be. 

And if the adoption of any different policy by the commission is 
to be encouraged or tolerated by Congress, it should be understood 
to be merely temporary to meet the exigency of the present. 

But the admitted bankruptcy of the railroads will not be remedied 
by a sweeping increase, but rather by a discriminating revision. 
Director General McAdoo, in decreeing aii increase of passenger rates 
during the war, stated that his purpose was to reduce travel. And 
he undoubtedly accomplished that object. The increase of 25 per 
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cent in freight rates had a similar effect upon the volume of freight 
traffic. And yet, so far as I have ascertained, the committees have not 
considered any suggestions that the way to increase the revenues of 
the carriers is to comprehensively revise and reconstruct all rate 
schedules, in some respects downward and in some particulars up- 
ward, pursuant to such a provision as is found in in section 2 of 
the appended bill, amendatory of section 13 of the interstate com- 
merce act. So far as I have seen, not one of the special interests 
conspicuous in bringing forward schemes of legislation have em- 
bodied any such scheme as a practical phase or element of that na- 
ture. Absolutely unconcerned and indifferent have all of them been 
to the people who. when not paying freight charges in the first in- 
stance, nave the burdens thereof shifted on them. And such are their 
financial relations that they can not think of anything so potent to 
increase revenues of the carriers as progressive exploitation of pro- 
ducers and consumers in the form of constantly-increasing rates. 

It is in order at this stage of my discourse to clarify the situation 
from a legal and constitutional standpoint. 

The one thing of fundamental importance, the constitutional lim- 
itation upon the power of Congress, has been lost sight of by many 
who have appeared in support of pending measures affecting inter- 
state commerce and by some who have embodied their remedies in 
pending bills. Probably the liberal exercise of the war power during 
the war to which, and not the interstate commerce clause, all the 
mass of extraordinary legislation of recent date is referable, to some 
extent is responsible for this condition. 

In time of war all the constitutional powers of the Government 
become subordinate to, or, to otherwise express it, are swallowed up 
in the war power. Under that power, the " common defense and 
general welfare " clause becomes peculiarly a guide to governmental 
action. When there is no war, the terms thus used in the Constitu- 
tion are merely interpretative in the exercise and judicial applica- 
tion of the other powers. And yet, all must admit that any legis- 
lation, however promotive, apparently, of social justice or economic 
progress, is worse than useless, if lacking in constitutional sanction, 
because the sequel will be incidental loss of time and waste of public 
funds. 

In testing the constitutionality of proposed measures, it is indis- 
pensable that we have a clear conception of that mentioned in the 
Constitution which Congress is given the power to regulate. Simi- 
larly here and in the case of war, we can form two conceptions of the 
subject matter of legislation. We can comprehend either as some- 
thing in the abstract, and as something real. In the absence of war 
the war power sleeps ; in the absence of any interstate movement the 
laws in force governing that subject would also become dormant. 

By the decisions of the courts, Congress has not, under the com- 
merce clause, any power to regulate the status of persons and things, 
but only their movements from State to State. Under the last 
clause of the eighth section of article 1, Congress is authorized to 
make all laws which shall be " necessary and proper " for carrying 
into execution the powers expressly conferred. It is under this last 
clause that power is usually claimed for bills seeking the accomplish- 
ment of sinister and ulterior motives. 
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The instrumentalities of interstate commerce, as often explained 
by the courts, are those things so connected with the movement of 
interstate commerce that the regulation of the one and not the other 
would be impossible or futile. Hence the power to regulate vehicles 
in train service and the transmission of intelligence through the 
mails or otherwise 9 without effective regulation of the commerce to 
which they appertain would be impossible. 

Congress has no power to regulate the conduct of either in- 
dividuals or corporations, as such, not the ownership, management, 
acquisition, use, or disposal of property, except so far as become 
" necessary and proper in the enforcement of legitimate regulations 
of interstate commerce. 

Illustrations of erroneously liberal views of congressional power 
are found in the hearings before the committees. For instance, a 
legal advocate of the far-reaching plan presented by a large business 
organization insisted before the House committee that the Southern 
Eailway Co., a Virginia corporation, and all interstate carriers, are 
" instrumentalities of interstate commerce,'' merely because engaged 
therein, and for the additional reason that by State comity their 
tracks extend across State lines. But that company is not an in- 
strumentality for either reason, nor for both together, nor at all, 
notwithstanding that it is extensively engaged in interstate com- 
merce and that its extensive interstate business is subject to regula- 
tion. The transportation of dangerous explosives is very strictly 
regulated, but that fact does not constitute the shipper, or tne person 
trifveling'with such explosives in possession an insWmentality. 

Each regulatory 'statute, like any other, contains either in express 
terms or impliedly, the predicatory part and the vindicatory or 
remedial part. The latter takes effect on individuals and corpora- 
tions. But in every such statute, assuming to regulate commerce, 
what may be fittingly termed an " interstate-commerce reason " must 
be found to underlie the statute, before any duty to observe and 
obey devolves upon individuals and corporations, to control which 
is the legislative purpose. And* the interstate-commerce reason must 
be distinct; that is to say, according to the reasoning of the courts, 
the things to be affected by the statute must not only have a direct 
connection with the commerce that Congress can regulate but be 
separable from those beyond the province of congressional regula- 
tion, if separation without great inconvenience be possible. How- 
ever, in case of obvious advantages of regulation by some authority, 
the right of Federal regulation has precedence, and, being exercised, 
excludes the State power. 

No matter if the ostensible purpose of the statute be the regulation 
of interstate commerce, the courts will hold it invalid if there be 
merely an ulterior object to be accomplished by the legislation out- 
side the proper province of Congress, however laudable, or promotive 
of business morality, the object may be. If for instance the purpose 
be the prohibition of employment of child labor in factories, that 
does not affect the judicial view of its validity, if it be seen that it 
is a mere perversion of the power to that end. 

Often, the declaratory part of a statute is omitted and understood. 
If the question if the pjower of the legislative body to enact the 
remedial part is drawn in question, the court can in the case of a 
Federal statute test the power as well in the absence of the declara- 
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tory part as if the remedial were preceded by ever so many " where- 
ases or other declaratory forms. 

It is not my present purpose to treat the subject at length but to 
advance from the foregoing fundamentals to an application of them 
to certain legislative proposals now pending in Congress. 

For the interposition of operating companies, provided for in 
some of the bills, I see no need, whatever may be the character of 
legislation finally agreed on in the present emergency. The rela- 
tions of the carriers to the public when we have rates and service 
alone to deal with are sufficiently difficult and complex to tax the 
energies and intellects of those charged with the duties of regulation. 
And the only functic .is of the intermediate corporations thus far 
suggested are not such as Congress has the power to confer, even if it 
has power to create them in the forms proposed. And even if Con- 
gress had the power to divert a percentage of revenue into the Treas- 
ury and another percentage into private hands, over and above fixed 
charges and operating expenses, there is no possible reason why the 
expropriation could not be made more conveniently and inexpen- 
sively at the hands of the corporate owners. 

At a time like this, every interest obtains a hearing and each brings 
forward as a factor of the device a rich morsal for itself carefully 
sugar-coated with a lot of extraneous matters to meet objections of 
other direct interests. But to each of the several schemes thus far 
presented the medical maxim, that what is one man's meat is an- 
other man's poison, is applicable, that other man being, on this occa- 
sion, the freight payer and ticket buyer. Whatever the carrier cor- 
porations are entitled to, that they should have; and if there be a 
surplus over their requirements, the shipping and traveling public 
are entitled to every cent of it in reduction of rates and fares. 

All salaries, wages, interest, dividends, etc., come primarily from 
the pockets of the producers and consumers, and they can not be 
justly or constitutionally, by any act of Congress, subjected to an 
additional charge to pay bonuses. I also challenge the power of 
Congress to divert any railroad earnings into the Treasury, so long 
as the railroads are privately owned, and, of course, my challenge 
goes to any scheme to make up a contingent fund out of earnings, 
to be devoted to the payment of bonuses. Direct taxes, excises, 
duties, and imposts are tne names given in the Constitution to the 
methods for producing revenue for the needs of the Government, nor 
does the Constitution directly or indirectly sanction any other 
method except voluntary loans to the Government. And the due 
process clause stands in the way of all involuntary bonus contri- 
butions. 

In this connection I will advert to a means or method which has 
been seriously suggested, and it may have already, or may soon have, 
the form of a pending measure. It appears that there are roads 
that are threatened with insolvency and receivership unless more 
revenues are provided, or they are relieved in some other way. With 
the utmost confidence, I assert that Congress can not and should not 
specially concern itself about any such cades. Of course, if that 
were a general condition, it might call for legislation. But a rail- 
road company, when you come to legally appraise it, is a private in- 
stitution. Its business is of public concern and subject to regulation, 
but the financial condition of particular corporations can not be a 
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proper subject of congressional action, notwithstanding that the 
insolvency, or even financial embarrassment of such an enterprise 
may entail hardships on numerous individuals and even on partic- 
ular communities. Take the illustration furnished in a magazine 
article. A given schedule of rates, so the writer says, means pros- 
perity for the Chicago & North Western and bankruptcy for the 
Chicago & Great Western. I would say, if the Great Western can 
not pay dividends or can not meet public requirements on its present 
capitalization, let it go into liquidation and reorganize on a less 
pretentious basis, or let the States through which it runs allow an 
increase of local rates at noncompetitive points, or let the particular 
communities which it exclusively serves build themselves a new rail- 
road or help the existing line. Why should all rates in the North- 
west be made exhorbitant, resulting in unreasonable dividends for 
stockholders of the North Western and other roads, to meet an iso- 
lated situation like that? While the financial difficulties of one, 
or even of several railroads are to be deplored, they are not matters 
calling for any form of Federal interference. 

Now, a few words with respect to the remedy which this publicist, 
who is typical, proposes. Congress is to pass such an incorporation 
act as will empower the Northwestern or some other strong road to 
absorb or consolidate with the Great Western, and thus even up or 
. average the thing so that the stronger road will be held down and 
the weaker road held up at a proposed schedule of rates. And that 
is not merely a specific for the local disorder referred to, but the 
transportation of the whole country is to be dealt with from the view- 
point of these disparities of financial condition. We are to have a 
great many reorganizations and compulsory consolidations, by act 
of Congress, in order that the weak shall be taken up and carried 
along by the stronger. It would be a very unjust measure, even if 
Congress has power to enact it. Congress could only deal with the 
subject of consolidations indirectly by amending the antitrust act, a 

Sroposa] that would meet with bitter and prolonged opposition. 
Iven so, the specific end in view could not be accomplished without 
numerous and for-reaching changes m State laws and constitutions 
under which these corporations exist and operate. 

And, notwithstanding a prevalent view that the commission should 
be authorized to supervise and control, and thus regulate, stock and 
bond issues, I seriously question the constitutional power of Congress 
to exercise or confer that authority. The internal relations 01 the 
members in a corporation to the corporation and to each other as 
well as the election, powers, and duties of directors, the par value of 
stocks and bonds, the considerations upon which to be issued, increase, 
decrease,issue, sale, and transfer of capital stock are matters of ex- 
clusive State control. For as was said in the Northern Securities 
case : " The defendants rely, with some confidence, upon the cast of 
Railroad Company v. Maryland (21 Wall., 456, 473). But nothing 
we have said is inconsistent with any principle announced in that 
case. The court there recognized the principle that a State has 
plenary powers ' over its own territory, its highways, its franchises, 
and its corporations,' and observed that ' we are bound to sustain the 
constitutional powers and prerogatives of the States, as well as those 
of the United States, whenever they are brought before us for ad- 
judication, no matter what may be the consequences.' Of course, 
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every State has, in a general sense, plenary power over its corpora- 
tions." 

The second objection is that neither of these subjects have any 
direct relation to interstate commerce, and a Federal enactment deal- 
ing with them would be held not a legitimate exercise of the power 
to regulate that commerce. In support of this several well-considered 
decisions could be cited. Such statutes could scarcely could scarcely 
be considered to even indirectly regulate commerce. 

The history of the lining up of financial interests and such com- 
mercial interests as are controlled from Wall Street in favor of gov- 
ernmental control of issues of railroad stocks and bonds is not only 
interesting but a matter demanding careful consideration. Before 
railroad securities were discredited by the New Haven, Frisco, Chi- 
cago & Alton and other exposures, the advocates of such control were 
opposed and ridiculed by the same interests at every point, and some 
of the arguments then made and reasoning then employed should be 
now sought for in the records of the committees of Congress and re- 
examined. It was said truthfully that the official etervice and labor 
of making the requisite investigations for nearly 2,000 railroads 
under the jurisdiction of the commission would require a numerous 
force, and that the cost would be appalling. And Congressmen and 
Senators should hesitate to yield a power so enormous and subject to 
great abuses to the commission, in the absence of better reasons than 
any thus far advanced. The squandering of millions of dollars every 
year in official labor that will prove utterly futile ar regards public 
interests is only a minor objection. It will completely tie the hands 
of the commission in the matter of rate regulation and shut out every 
viewpoint except that of the stock and bond market. Inevitably 
" regulation of stock and bond issues " will in practice become the 
promotion and stimulation of stock and bond sales; in other words, 
the management of corporate finance on a scale coextensive with all 
the banking and brokerage business done in Wall Street. 

The euphonious phrase with which the purpose of all this is de- 
scribed is "the steadying of the market for corporate securities," 
simply another expression for making the securities more attractive 
to investors, and more convenient and acceptable to bankers as secur- 
ity for call loans. And so the attention of the commision will be 
fixed and riveted on railroad finance; and the only rule for rates 
and fares will be the rule now openly demanded by railroad officials, 
namely, that they shall yield a net result equal not only to the rate 
of interest which the carriers must pay for loans but a " safe margin " 
above that. Thus the newfangled and vicious "constant profit" 
theory amplified and made a thousand times more objectionable 
would be accepted and crystallized as a result of congressional 
action. 

Railroad presidents and collective organized lobbyists pretend that 
all this is safe, wholesome and above criticism, because, forsooth, 
the commission will not deal with old security issues, but only with 
new issues. The commission could no more avoid considering and 
dealing with oustanding stocks and bonds than could a receiver put 
in charge of all the insolvent railroads in the country. And the 
avowed purpose is exactly the same as in the case of a receivership, 
namely, the resuscitation of railroad credit and financial readjust- 
ments generally. Railroad presidents tell us that a billion dollars 
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a year of new capital will be required during the next 10 years for 
extensions, betterments, and new equipment. And it is now de- 
manded that the procurance of that vast investment, to the exclu- 
sion of other capital requirements of the country, shall become the 
chief concern of a statutory commission created for another and 
antagonistic purpose. 

Bate regulation and railroad finance are incongruous enterprises. 
While the one is a governmental duty the other is private business. 
The two can not be combined, and if the combination be attempted, 
confusion will result, and the former will be controlled by the latter. 
The fiscal affairs of the railroads rival or exceed, in magnitude those 
of the Federal Government in normal times. Is it desirable that 
bureaucracy shall go so far as is now proposed ? Is it possible for the 
setting up of an imperio in imperivm to be seriously contemplated ? 

The railroad executives and kindered interests have at length 
grasped a new idea on the subject of regulation. They have dis- 
covered that safety and profit will consist in holding fast at the 
financial end with a minimum of worry, the Government, meantime, 
assuming a maximum of responsibility without pecuniary reward. 
They have been slow in making the discovery, but having made it 
they are working overtime to reduce it to statutory form. Herein 
they have abruptly reversed their attitude. They now urge that the 
Government regulate intensively and comprehensively, whereas only 
a few years ago they were fighting hard against any limitations 
whatever being placed on their control and management, either with 
respect to rates or service. The idea then of consenting to such pro- 
posals as Government control of security issues, consolidations, and 
extensions was as far from them as the east from the west. 

But at that time they were not so sure of their ability to regulate 
the regulators. The ideal and normal relation and situation would 
be, on the one hand, the railroad companies honestly, energetically, 
and efficiently managing and operating the roads, each line or system 
of lines in competition with the others; on the other hand the na- 
tion's rate payers jealously guarding their own interests, the com- 
mission standing between the two interests in a protective capacity, 
clothed with legal authority to check by suitable regulations corpor- 
ate rapacity and greed in the matter of rates and simultaneously ex- 
acting reasonable promptness and efficiency of service. But the 
executives and allies now urge Congress to pass laws that would 
revolutionize all this and weld the frazzled and troublesome end of 
corporate finance into the regulatory power of the commission, leav- 
ing the strong sound end in corporate hands. An irresistible com- 
pulsion is to be generated in the meeting places of corporate directors 
where financial demands (now euphoniously designated as needs) 
are to be formulated, and these are to unerringly and expeditiously 
reach every freight payer and ticket buyer in the Nation, payment 
enforceable by imperative mandate of the commission, the commis- 
sion directed by positive law fixing definite standards of corporate 
income; a transportation board interposed as a shock absorber be- 
tween the carriers and the commission. 

If all the gold and silver mines in the world were in one small 
tract of land owned by the Government, standing sponsor for all the 
people, and the Congress were asked to turn the whole tract over to 
these corporations to be worked at the Government's expense, perpet- 
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ually, with a guaranteed yield to the corporations of so many hun- 
dred millions per annum, the proposal would not be half so objec- 
tionable from a popular viewpoint nor half so alluring from the 
corporate viewpoint as what is now proposed. And the one-sided 
iniquitous program has been urged before the committees of Con- 
gress with an adroitness, skill, and ability never surpassed in all his- 
tory. Those familiar with the history of railroad transportation 
under the regime of half-hearted regulation can understand the 
significance of each step in the process, beginning with the pre- 
regulatory period covering the collapse and total failure of private 
management in 1917, down to the present juncture. The entire 
presentation by the executives and allied interests comprises a vast 
amount of perversion, sophistry, and hysteria. In one great effort 
the difficulties surrounding the carriers, including what is falsely 
asserted to have been unfriendly interference by the commission, is 
vividly portrayed, and in another great effort the vital need of more 
far-reaching, comprehensive, and intricate regulation is set forth. 

This advance to new ground is carefully hedged about with pro- 
visos which reserve to the carriers all that is of value in the business 
of transportation. One of the reservations is that the initiation of 
rates shall remain with the carriers; another that Congress shall 
establish fixed net returns from operation based on standardized 
minimum dividends. 

The financial outcome of stockholders in railroad corporations is 
now a matter of private concern, and the proposal is that Congress 
shall now execute and deliver a mortgage on every rate payer in the 
Nation to the end that the risk taken by these stockholders shall be 
placed on the rate payers, the former to be salvaged, the latter to be 
encumbered. The carriers are to be the hunters, equipped with guns 
and ammunition; the transportation board is to aim the gun, while 
the commission is to determine just how much blood is to be drawn 
to satisfy the hunters according to the specification. The rate payers 
are the game. But they are not to be killed, only mangled and bled, 
because they are to be bled constantly. 

Properly understood and fairly considered from the standpoint of 
public duty, there is nothing in all that has been offered and heard 
that is worthy to be rated as argument for legislation to build up 
or strengthen railroad credit. Realizing that the corporations are 
nonsentient legal entities and that managerial salaries are not endan- 
gered, the proponents fall back on stockholding interests. Appeals 
for sympathy on behalf of widowed and orphaned investors are made 
to work overtime. But, while there may be a few such cases of hard- 
ship, the fact must not be overlooked that any such losses have al- 
ready occurred because of corporate mismanagement, and not because 
of any fault attributable to the Government or to any official action 
whatever. It was shown not long ago in a report of the commission 
that by far the larger percentage of real investments by individuals 
were in the bonds and not in the stocks, and that the general tend- 
ency was for the stocks to be gathered into strong hands for specula- 
tive uses and for purposes of control. And that conclusion is amply 
confirmed by statements made to the committees at the present ses- 
sion. But small losses, such as have been suggested, surely can not 
suggest or change the whole course, of legislative history. If such is 
to be the effect of considering such cases, then let Congress provide 
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some- form of relief for millions of other widows and orphans who 
have not the advantage of owning even depreciated railroad stocks. 

It conclusively appears, however, in the hearings of the House 
<x)mmittee that nearly all numerous investments have been in stocks 
of the financially invulnerable roads, such as the Pennsylvania, the 
Burlington, New York Central, and Union Pacific, and that such in- 
vestments in stocks of financially weak roads are negligible in num- 
ber and trivial in amounts. 

The corporate reservations are expressed in circumlocutory, decep- 
tive terms, but I have already expressed their true significance. .The 
imposition upon the Federal Government of the promotion (other- 
wise designated regulation) of stock and bond issues, consolidations, 
and extensions is an essential phase of the program, adroitly pre- 
sented and camouflaged to conceal its real import. To the proposal 
that the Government shall underwrite net profits, the corollary propo- 
sition equallv objectionable constitutionally and economically arises. 
Is is that, if the Government, drawing requisitions on rate payers, 
must find the cash for the carriers, it should have the privilege 01 
controlling the uses of the cash. That is the theory ; but in practice, 
the participation of the governmental agency would be similar to that 
of a clerk using a rubber stamp. To really regulate and control 
security issues for nearly 2,000 railroads would be no more feasible 
than regulation of all manufacturing, or all agriculture, or the tides 
of the seven seas. 

With all dilution and false coloring boiled out to get the substance 
of what is proposed, we see the four basic industries, agriculture, 
alining, manufacturing and fisheries left to shift for themselves, and 
transportation, which, however essential, is not basic, set up over all 
with a mortgage on everything and everybody, the rate of interest 
above the average and normal, the Government acting as trustee with- 
out pecuniary or other reward. The deed to be signed, sealed, and 
delivered will be based on no obligation, legal or moral. Not only 
so, but the people are, by act of Congress, to become guarantors of the 
solvency of the carriers and of enough business at the established 
rates to meet stipulated interest and standardized dividends. 

The responsbility and risk to be thus cast on the Government 
would be no greater with Government ownership ; the investiture of 
labor and expense much less. And there is the further forceful objec- 
tion that such a present disposal of the railroad question would fore- 
stall, or at any rate erect a formidable barrier against, Government 
ownership, in case the existing widespread and persistent demand for 
it should finally prevail. The existence of such a demand and its 
growth day by day are realized and clearly foreseen, by the pro- 
ponents of this revolutionary and ruinous legislation; and this ac- 
counts for the colossal effort, careful planning, preparing and present- 
ing by the railroad and allied interests. 

For several decades, railroad securities have been the backbone an 4 * 
mainstay of stock-market speculation, and to-day they lead the mar- 
ket. They are the principal securities dealt in, and transactions in 
railroad stocks and bonds elsewhere than in Wall Street are negli- 
gible, both in number and amount. The provisions for " regulation " 
of bond and stock issues are, to the interests supporting them, more 
highly valued than all other features of the program. If they put 
this over alone, along with the corelated provisions for standardized 
profits, the decisive campaign will have been won for big business and 
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lost for the people. Such legislation means the linking together 
of rate regulation and Wall Street financing of railroad securities in 
such form that the rates will be absolutely controlled by the financial 
demands (portrayed before the committees as vital needs) of the 
railroads, and the action and attitude of the commission, collectively,, 
and of each commissioner individually, will be an element in each 
transaction in the stock and bond market. 

The provisions for the " regulation " of securities are by the pro- 
ponents of this legislation made to nicely dovetail with the provi- 
sions giving the commission control of extensions, consolidations,, 
and pooling of operating income, in certain instances ; also with those 
establishing standardized incomes for carriers. In short, if this 
authorization be given the commission, it might economically leave 
Washington and set up in Wall Street, or the Wall Street bankers 
and brokers might very conveniently and with more than a mere 
show of propriety take office room with the commissioners in Wash- 
ington. The question of why some of the commissioners, so adverse 
to assuming the function of initiating rates or dealing with wage 
questions, are, and have been for years, urging before committees the 
supposed advantages of having this much more difficult or impossi- 
ble task thrust upon them, I shall not attempt to answer. 

It is true that the bills embodying the proposal do not provide 
express guaranties of values for the securities, nor do thev expressly 
obligate the. Government because of the official acts of the commis- 
sion. But it requires no financial seer to see that what the bills re- 
quire the commission to do, leading up to the final act of approval in 
each instance, as set forth, would convey to the mind of anyone con- 
templating a purchase of such securities an implication of value so 
strong as to morally commit the Government to put forth its utmost 
power in sustaining market values, after investments therein were 
made. And this would be true whether approvals were upon thor- 
ough investigation or merely perfunctory. A railroad company 
before making an issue must, according to all the bills, substantially 
present applications setting forth the facts specified under oath, and 
the commission is required to approve or disapprove after investi- 
gating. 

All issues of securities without the commission's approval are to 
be void by the provisions of the bills. I can not here set forth all 
the provisions, but they are so specific that an intending investor, 
reading them and having evidence of the commission's O. K. laid 
before him by a stock or bond salesman, would be very strongly im- 
pressed with respect to legitimacy, security, and value. And thus 
the sanction, authority, and seal of the Government will be farmed 
out to this one special line of business and used by it in floating the 
securities of private corporations, carrying standardized high-rate 
dividends or interest, whereby the negotiation and sale of all other 
corporate securities and credits will be rendered very difficult. The 
operation of such legislation will be, in effect, the same as a new 
coinage act authorizing gold and silver dollars to contain less metal 
than is now required by law. Such dollars would perform their 
functions as currency just as well as those now in use. As in the 
case of the dollars, the stamp and seal of the Government will of its 
own force constitute negotiable value. Such result is contemplated 
and is the avowed purpose of the railroad interests in urging this 
legislation. The necessity for strengthening railroad credit in the 
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money markets is elaborately set forth and exaggerated, as if that 
were the one and only reconstructive measure requiring to be taken 
up by Congress and acted on. 

There remains to be mentioned still another effect of such legisla- 
tion, the grave importance of which must not be overlooked. Al- 
though I insist that the marketable price of stocks is not an element 
to be considered in the valuation of railroad property for rate- 
fixing purposes, I note that the legal exponents of the railroad inter- 
ests hold contrary views; and in support of their views there are 
judicial dicta. That being the case, we discern another reason for 
the strenuous effort to have the sale and investment values of stocks 
inflated by act of Congress. It would not only enhance rates, but 
would enable the railroad companies to extort higher standards of 
compensation in case roads should be taken over to be owned by the 
Government. 

And, back of all this, there is no impelling desire to improve rail- 
road service or extend or enlarge transportation facilities. All know 
that hundreds of great fortunes have been accumulated in this coun- 
try by the manipulation of railroad securities in speculative drives 
for which the acquisition of the securities was* preparatory. With 
this legislation on the statute books control will be vastly more ad- 
vantageous in speculative schemes, because of the opportunity af- 
forded for advance information pertaining to official action, in the 
taking of which Government officials must necessarily deal with rail- 
road officials. It will be noted in the hearings that one of the argu- 
ments advanced for establishing a transportation board is the reluc- 
tance of the railroad officials to lay bare financial conditions publicly 
before the commission. Hence the interposition of the board as a 
" buffer " or " shock absorber," as the railroad attorneys express it. 
A blind man can almost see the opportunity afforded by this scheme 
for intrigue and speculation on superior knowledge and advance in- 
formation. 

The banking interests favor official supervision and control of 
security issues avowedly because of its steadying effect on market 
values. As is well known, after the demand for mortgage loans, 
commercial discounts, etc., are satisfied, there always remains on 
hand in the banks large surpluses, that, without a system of lending 
these surpluses on call profits in the form of call-loan interest, 
would be lost, and that railroad securities have been mainly relied on 
and demanded as collateral on which these loans were made. But 
following the exposures of iniquitous corporate management and 
collapse of corporate management there has been a marked tendency 
to exact wider margins and carefully scrutinize such collaterals. 
And it is not so well known, but ought to be, that interests other than 
those of bankers and railroads are not helped, but rather injured, by 
a healthy demand for money on call, met bv an abundant supply of 
call-loan money. When that condition is found, bankers and other 
large lenders prefer to keep their reserves and surpluses on deposit 
in New York, where it can be made available on short notice and 
still earn interest in the call-loan market, to either lending it out for 
definite periods or allowing it to lie idle in their own vaults. This 
accounts for the prevailing high rates of interest and difficulty of 
securing loans on mortgage security throughout the country. This 
accounts, in part at least, for the concentration of money power in 
a single center and in a few strong hands. 
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A striking inequality and social injustice much complained of by 
the agricultural class is the great disparity between the farmer and 
the speculator in the rates of interest charged for loans. If Sen- 
ators and Representatives intend to promote, aggravate, and per- 
petuate this indefensible discrimination, they will thoroughly suc- 
ceed by enacting legislation which renders more attractive investment 
in railroad securities in the forms thus proposed by the railroad and 
banking interests. 

The inevitable result and immediate effect of such legislation 
would be the bridging of the gap between the present market values 
of railroad securities and advanced fiat values, with real dollars to 
be drawn from productive industry. This is obvious. Nor has any 
sound reasoning of justice or expediency been advanced in its justi- 
fication. 

Back of and constituting the main incentive for the organized 
drive for this legislation is something in the minds of its cunningly 
wise proponents, but not, I fear, in many other minds. It is of far- 
reaching importance. A fallacious principle or doctrine has been 
sedulously nurtured and cultivated until it has found acceptance, has 
produced conviction in many minds, and has even found expression 
in the writings of a few judges and Interstate Commerce Commis- 
sioners. It pertains to this matter of valuation, and is, in substance, 
that valuation shall be the starting point in the consideration of 
rates; whereas, in justice and according to well-settled judicial au- 
thority, the valuation is merely a weapon in the hands of the owner 
of the public utility for his protection when threatened with confis- 
cation of his investments. But assuming that the new-fangled view 
of valuation can still be worked to their advantage, the proponents 
realize, even if others do not, that the mere enactment of the proposed 
legislation would automatically, of its own force and effect, add bil- 
lions of dollars in the aggregate to railroad valuations. And carry- 
ing it out in rate adjustments afterwards the inflated valuations will 
be used effectively to support demands for progressive increases of 
rates. . 

While I can not at this point enter upon the subject of reprehensible 
railroad financing, I will suggest that much on the subject appears 
in the hearings, and can be elsewhere found. But that there has been 
enormous pyramiding or duplicating, by which one dollar of invest- 
ment was made to count two dollars in the capitalizing account, can 
not be successfully disputed. Another fact is also beyond dispute. 
Capitalization or book investment accounts have grown out of all 
proportion to growth of population and wealth. Is it possible that 
Senators and Representatives do not see to what a practice of adopt- 
ing valuation as a basis and a standardized, or any, constant profit 
as a rule or guide in rate making would lead ? 

The clamorous, wide-flung, and strenuous cry that the railroad 
situation is desperate or critical has very slight basis in fact. 

It is true that the producing and real rate-paying interests of the 
country have been slow, even negligent, in seeking opportunities to 
be heard before the committees -of Congress; but that affords no 
excuse for their Senators and Representatives who they have the 
right to assume fully understand the situation. And, realizing them- 
selves the predominating element of delusion, deception, and sheer 
bluff in the vast, all-embracing presentation of the special interests, 
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they assume that Senators and Representatives are even better quali- 
fied than their constituents and will also more sensibly realize and 
fully understand the situation. 

I have dwelt on this branch of the subject more at length than 
might be thought necessary, in view of my preceding objection, which 
I consider well taken, that the power over interstate commerce does 
not extend to the regulation of stock and bond issues. But so far 
as I have seen, that point has not been previously discussed in the 
hearings of the present session. The question of the necessity or 
propriety of a stock or bond issue has no direct relation to the ques- 
tion of just and reasonable rates. 

There has been much glib talk and loose writing about Federal 
incorporation and reincorporation as a means of improving the legal 
situation of the railroads and facilitating the regulation of their 
interstate activities. All of which is idle and futile, in so far as it 
concerns any existing corporations, whether created by State or Fed- 
eral authority, except that in the case of an existing Federal corpora- 
tion, if the charter contains suitable reservations of power to amend, 
a somewhat different rule would apply. To assign my reasons for 
thus commenting on the subject of Federal incorporation would 
merely be a repetition in slightly different form of what I have 
already stated concerning some of the other proposals. This, of 
course, is not to question the power of Congress to create corporations 
as agencies for the legitimate exercise of its vested powers. But a 
corporation hereafter created by Federal authority is as distinct and 
separate an entity and could have no more right to or interest in 
affairs or property of a preexisting corporation, without the consent 
of the State creating it, of the corporations concerned, and of every 
stockholder, than if it were proposed to constitute one of the 
Canadian Provinces a State of the Union. 

Another plan has been presented comprising the dividend- 
distributing phase of the Plumb plan. The proponents have not dis- 
covered, at any rate have not presented, any alternative to uniform 
rates applicable alike to all lines performing the same service. But, 
seeing the nonacceptability by the brotherhood chiefs of any plan 
which does not throw the earnings of all the roads, the strong and 
weak, into a common fund so as to be sure there will be profits out 
of which bonuses can be paid, they provide an official superstructure 
never suggested from any other source. There are, according to their 
specification, to be created and interposed' regional corporations, and 
we are'to have as many Interstate Commerce Commissions as there 
are regions, the commissioners to be directors of these corporations. 
As if the transportation business were not sufficiently complicated 
already, they would thus further complicate it, by multiplying regu- 
latory boards, endless red tape, officialism, circumlocution, and vast 
waste of revenues. The public demands simplicity and economy. 
All beyond legitimate expense should conduce to a reduction of rates. 

Equally idle and impracticable, physically and legally, are all the 
plans for compulsory reorganizations of corporate structures, either 
with or without Federal incorporation. Only a little attention to 
corporate and constitutional law is needed to show that all such 
plans may be safely dismissed from our minds. These railroad 
companies, internally, in legal relation to the State, and with respect 
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to contractural rights and ownership of property, are private cor- 
porations, and it would not change their characters as such, even if 
it were possible, to change them from State to Federal corporations 
with a view to taking over their businesses. Either would involve 
the untangling and rearrangement of many corporate and con- 
tractural relations, not one of which could be accomplished without 
the consent of stockholders, bondholders, and contract holders. 
Many decisions could be cited to the effect that we can not impair 
the obligation of a contract. This is the first time, however, that 
it was proposed to impose the will of Congress on individuals and 
corporations to the extent of coercing them to create corporations 
and enter into new contractural relations. It can not be done. 

A flat rate of return of 6 per cent by stipulation or law is another 
impossibility. At any rate, no basis for applying any such fixed 
standard could be found. The rule already recognized by the com- 
mission and Supreme Court should be allowed to operate until there 
is a final disposal of the railroad issue. The rule as finally given 
effect by the court in the Minnesota rate cases is that the rates must 
be such as will allow the property to be successfully operated and 
kept up to modern standards and a net return to the owners, based 
on the valuation of the property, with due consideration of its nature 
and uses. The court did not, as has been stated, recognize 7 per cent 
or any other per cent as a proper general measure, but held in the 
case of one of the carriers involved, that in view of all the circum- 
stances of that case, 7 per cent was not unreasonable. The courts 
have said that in order to determine what the net return shall be, 
the value of the property must be ascertained. They have never 
held that the capitalization or sum total of the investment, or cost 
of reproduction, or the market value of the property, or of the stocks 
and bonds, either alone or all together was conclusive, but have 
merely stated that any or all these matters should be considered, if 
such consideration would aid in arriving at a just valuation. 

The Supreme Court refutes and repudiates the doctrine that any 
hard-and-fast rule can be applied, or that there is any such rule, in 
the ascertainment of the value of the property of any railroad as a 
going concern. The conclusions of appraisers must not have been 
reached capriciously, but upon due consideration of all facts and 
circumstances affecting values. But, from the nature of the case, the 
conclusions can not be mathematically provable. In the conclusion 
arrived at in any such case is a dominating discretion, andjwhere 
the above-mentioned conditions have been met by the appraisers, 
their findings will not be disturbed by the courts. 

The valuation act of 1913 directs the doing of a vast amount of 
work by the commission, the results of which can not be of any 
permanent value. Of what utility is a mass of details concerning 
what money was invested in rights of way, the values of which have 
been vastly enhanced by settlement and cultivation of adjacent lands, 
the growth of villages into towns and of towns into cities? How does 
it help the determination of the present value of a going concern to 
learn that in years past millions were spent in equipment long ago 
relegated to the junk pile? What relevancy to present value to 
learn that years ago the directors, in a spirit of optimism, prema- 
turely disbursed in dividends funds needed for improvements, bet- 
terments, and extensions? And how does the fact that former man- 
agers abused their trust and used their power for self-enrichment 
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affect the question of present values? And if a railroad has been 
built up to a high degree of efficiency, so that it is able to serve ten 
times as many shippers and passengers as before, out of current 
earnings from the business transacted, rather than from money ad- 
vanced by the stockholders, we should before we attempt to reduce 
valuation because of that fact reflect that nearly all successful busi- 
ness establishments have been built up in that way. Shall we delve 
into stock-market records, old or new ? The quotations in the stock 
market reflect the opinions of traders, usually not facts nor values. 
Moreover, a share in such a corporation does not represent owner- 
ship and has no inherent value. The legal title to the property is in 
the corporation, and where the property is mortgaged, as are most 
railroad properties, the share is merely evidence of the ownership of 
an equity. What, then, are the dependable rules for valuation? 
The answer is that there are none. Some of the matters before 
mentioned are entitled to consideration, but only as evidence. Not 
one of them is determinative. And after all elements are considered, 
the terms in which a final valuation are made merely express an 
opinion. 

And now, though it may be thought a bold statement, and de- 
spite the dicta of courts, statesmen, and publicists, I dare say that 
no valuation that the highest intelligence can arrive at and enun- 
ciate can often, if ever, serve as a dominating element in the prob- 
lem of' rates. How could we, on any such basis, fix rates on the 
value of a railroad that seldom pays n dividend and is constantly 
gravitating to a receivership? On the other hand, how could we 
value the strategetical advantages which some of the great lines 
have acquired in the way of terminals in the great cities and rights 
of way through narrow valleys and mountain gaps? Who, for 
instance, would be prepared to question a valuation however high 
on the terminals of the Pennsylvania and New York Central Lines, 
in New York City, or the Illinois Central and Northwestern in 
Chicago, or the Southern Pacific on the Oakland water front? And 
the passes along rivers running in contracted valleys, and in gorges, 
are so exclusively occupied by these and others that no effective 
competition is possible. A rival line in some instances would have 
to make a detour of hundreds of miles in order to reach the same 
terminals. Any great values that anyone might name for these al- 
most imperial rights and privileges, comprising monopolies of safe 
profitable business of great and rapidly expanding commerce, could 
be easily defended. And unless governmental relations are revolu- 
tionized, they will continue through all future years, decades, and 
centuries. 

Have the proponents of a percentage guarantee, based on values 
by contract pursuant to act of Congress, found any way in which 
they legally, I will not say fairly, can pull down such values, or pull 
up the values of practically worthless lines? So far as I know they 
have made no attempt to do so. 

The commission has spent $15,000,000, under the authority con- 
ferred by the valuation act of 1913, and has arrived at some sort of 
conclusion as to the values of five relatively short and relatively 
unimportant roads and their branches, altogether about 2,000 niile^. 
And they have been engaged in it four years. Now, supposing the 
commission can make the same rate of progress with longer and more 
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complex systems, which is a violent presumption, and accepting 
their figures on total mileage, that is to say aoout 260,000 miles, it 
will require four times 130 years to complete the valuations, that 
is to say 520 years, and will cost enough before valuations are com- 
pleted to pay for the roads as they now stand, at the highest prices 
ever named for them. And, if anyone can tell me, I would like to 
learn, what use can be made at its completion in the year 2520, of 
a valuation made now, or even of one made in any of the inter- 
vening centuries? None of the great railroads could be even ap- 
proximately valued according to any fixed rule. In fact, the val- 
uation basis would defeat the purpose in view of those who demand 
that valuations be made. A fair valuation basis would require a 
reduction of rates on the profitless lines and a considerable increase 
on the others. But an increase for the others, because of the ever- 
present menace of competition, would do them no good in the 
absence of a general increase. When all that can be is said and 
done the decision of what is a just and reasonable rate is the expres- 
sion of an opinion. 

As we stand to-day and look at the railroad problem, we see two 
certainties. We see the expenditure of additional hundreds of 
millions raised by taxation, and dissatisfaction of some of the in- 
terests affected, with any decision which Congress can at present 
reach. Something must, however, be done ana, of course, will be 
done soon, because, by no possibility can we dispense with the effi- 
cient use of railroads, or leave their control and operation in the 
hands of politicians and labor unions. It will be many years before 
the relations of the Federal Government to the railroads are per- 
manently settled. Pending that settlement they will be operated by 
present owners to whom will be advanced, as temporary loans, large 
sums with which to put them and keep them in condition to meet 
the increased and constantly increasing demands upon them. It is 
obvious that to go back to prewar conditions would mean losses 
greatly exceeding the temporary financial aid required, even if the 
sums to be advanced should never be repaid. In 1915, according 
to a survey bv the Department of Agriculture, officially reported, 
the total yield of agriculture and its allied industries, horticulture 
and animal production, aggregated 19 billions of dollars. Of this 
aggregate, only 12 billions was marketed, 2 billions was consumed 
at points of production, while 5 billions was a total loss to pro- 
ducers for lack of transportation. So even if we leave unmen- 
tioned other and incidental losses, it would be to the common in- 
terest, and especially to the interest of those in rural occupations, 
to have reasonably necessary aid, in the form of temporary loans, 
amply secured, extended to the railroads. Postponement and delay 
retards business and inflicts incidental losses that are beyond com- 
putation. It may be an unpleasant duty, but in its essence it is a 
duty to ourselves. It is a foolish landlord that refuses to prop up 
his house and avoid its ruin merely because he doesn't like the 
tenant. » 

Some of the practices and regulations established by the Gov- 
ernment which have been demonstrated to be economical and bene- 
ficial are undoubtedly adaptable to private operation, and Senators 
and Representatives can be depended upon to properly appreciate 
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them. These pertain to car distribution and return, common use 
of terminal facilities, and traffic diversion. In order that the benefits 
of valuable experience shall not be lost, it would be advisable to 
provide by law that the railroad companies may create a joint 
transportation board, reserving for shippers and carrier members 
the right of appeal to the commission from the board's acts and 
rulings. Insteadof an appeal to the commission, some other plan of 
official supervision could be provided. 

The various plans proposed have developed antagonistic views 
which can not be ultimately without setted consumption of much 
time. The crop movements of the present year are near at h&nd, and 
unless the railroads can be kept running full time and with reasonable 
efficiency, a very serious situation for every interest, and especially 
for agricultural producers, may be looked for. 

If Congress were, in taking action on tRe situation, to limit that 
action to strict justice, it would do no more than repeal the Federal 
control act, pay all arrears of rental, as stipulated, require security 
for the hundreds of millions expended by the Government in new 
equipment, betterments, and new road building, and allow the roads 
to automatically revert to the owners, to proceed with private 
operation under the Interstate Commerce Act, suitably amended to 
meet change of circumstances. That would really be more than the 
owners could demand. But immediate public necessity is a prac- 
tical and not merely a theoretical matter. Any advances of public 
moneys to be made, however, should take the form of temporary 
loans, and ample security should be required. There is no reason why 
business principles and practices should not be observed. If any 
company can not provide ample security and can not work out 
its own salvation, it should be allowed to go through the process of 
liquidation and reorganization. If the amendment to section 13 of 
the Interstate Commerce Act proposed in the appended bill were 
made, the new power thus conferred could be exercised to increase 
both the gross and net returns from operation without detriment 
to any public interest. That would allow the making of special 
increases of local interstate rates where there is no competition^ 
and of many rates generally, without perceptible if any increases 
in retail prices. It is estimated that 8,000 articles and commodities 
are carried in interstate commerce. There are probably 500 of 
these upon which rates could be raised without giving rise to com- 
plaint from any source. For instance, fancy headwear and footwear 
and patented specialties. On the other hand there are undoubtedly 
many reductions of rates that could be made on articles and commod- 
ities, without loss but rather with gains, in the income accounts of . 
the carriers ; for instance, on timber and timber products, and staple 
products of the farm, ranch, garden, and orchard. 

The preceding proposals must not be understood as the sug- 
gestion of a fixed policy or controlling principle. The situation 
resembles somewhat that brought about when, unexpectedly and 
with inadequate preparation, the Nation plunged into the recent war. 
Many things had to be done hurriedly, crudely, and wastefully. 
With almost equal suddenness, and, according to my belief, with 
short-sightedness, the die has been cast in favor of an early return 
of the railroads to present owners. It is one of those exceptional 
occasions when legislation of apparently makeshift character is 
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justifiable; when, indeed, no other kind could be justified, because 
there is not sufficient time for it. 

I say this because any permanent settlement will ultimately take 
the form either of Government ownership or commitment of the Gov- 
ernment to the most vicious form of paternalism. Self-interest 
has blinded the best informed and most plausible exponents who 
have thus far appeared before the committees. Attention has been 
painfully fixed upon the supposed present needs of the railroads, 
and comparatively recent history has been, for the most part, com- 
pletely ignored. 

When Congress is asked to radically change the relations be- 
tween the people and their transportation agencies no proper intel- 
ligent measure can be framed without a careful reference to and 
consideration of the legislative history of the last 32 years. Regu- 
lation during that period has been ineffective, indeed almost farcical. 
And yet it was especially during the 10 years immediately pre- 
ceding our entry into the recent war about all that could be reason- 
ably expected when the statutory and physical situations are duly 
considered. 

Even the best statutory enactments the best statemanship could 
have devised could not have averted the catastrophe which over- 
took private ownership and management in 1917; and I intend by 
the following historical recital to show how fallacious views of 
proper relations between the railroads and the Government have 
arisen and been promoted. 

That intolerable railroad abuses were practiced prior to 1887 is 
. known personally to many and stands irrefutably proven of record. 
Nevertheless, the interstate-commerce act of that year, so far from 
being vindicative, lacked a great deal of being even effectively de- 
fensive or protective of public interests. The period beginning with 
1905 is of so much greater importance than the prior period that, 
without loss, we need only thus incidentally refer to it. What then 
has been conditions and tendencies since the much advertised amend- 
ments of 1906, made by the enactment based on the Hepburn bill? 

The merits of Government ownership, admitting a belief that it 
has merits, I shall not now plead. What follows is due to a determina- 
tion to prevent, if possible, any commitment of the Government in 
any way that might obstruct hereafter a just and permanent settle- 
ment under which the people can live and prosper. If it amounts, 
indirectly, to a plea for Government ownership, what I am now- 
advancing would none the less be entitled to unbiased consideration. 

One naturally shrinks from the task of describing the state of the 
. public mind brought about prior to and during the incubacy of the 
so-called Hepburn rate bill, passed by Congress in 1905. As to any 
statement covering the true and false, illuminating and misleading, 
patriotic and demagogic utterances, that is out of the question. 
Though the people do not remember very much, nor remember it 
very long, they have not forgotten the extravagance of the promises 
concerning results and pretenses of hostility on the part of railway 
managements to any rate legislation whatever. The latter, it is true, 
evinced a feeling of uneasiness along at first. But that was before 
they got the legislative machinery well in hand. As time wore on, 
no class in the country, except those who were, or expected to be on 
the commission, were so anxious for the Hepburn bill to pass, nor so 
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fearful that it might fail, as were Hill, Harriman, Cassatt, Bipley, 
Morgan, Gould, and the other railway monopolists. 

There is an old story of a young bear and a child that played 
together in their babyhood. At first the child could do pretty much 
as it pleased with the infant bear. But the bear grew in strength, 
cunning, and fighting quality much the faster, so that in a little 
while it overpowered and destroyed the life of the child. So the 
people's cause and the railroad interests were thrown into the con- 
gressional arena. At first much loud talk and considerable talent 
was on the people's side; but, in the end, the brains, the strength, 
and the cunning on the side of the corporations preponderated, and 
the latter had their way upon every vital issue. 

There were prerogatives which corporations had long usurped in 
derogation of public right which the people had contested in their 
helplessness; and the railway owners feared a popular uprising 
which might lead to some sort of reprisal or radical reform. The 
problem was how to satisfy, without relieving, them with a make- 
shift of legislation. The measure with which the railroads and poli- 
ticians fooled them in the matter of railroad abuses, extortions and 
exactions was that rate bill. Bogus reformers, brazen pretenders 
in various high public stations, and demagogues of high and low 
degree, are even yet, in face of the obvious facts, proclaiming the 
rate bill and its enactment a great victory over the corporations con- 
trolling transportation. But if there had been any real improvement, 
since the act took effect, there would surely have been some sub- 
sequent evidences of it. The railroad officials fully understand the 
benefits conferred by that law, and though they are chary of giving 
publicity in any form to their knowledge, one of them occasionally 
gives a clear intimation of what they realize the Hepburn Act to 
have accomplished for them. 

The busy toilers in the Nation's hives of industry, whether at 
manual labor or in sedentary occupation, are apt to forget the 
supreme importance of transportation as a factor in the production 
and distribution of wealth. It is to business what thermal heat and 
the seasons are to vegetation, what food and drink are to life. The 
least ambitious wage earner has a vital interest in transportation facil- 
ities and in the cost of transportation. Indeed those who give the 
subject least thought, the primary producers and ultimate con- 
sumers, have the greatest interest, because upon them is shifted 
the burden of paying rates and fares. But a search through con- 
gressional debates during the two sessions of Congress when the 
Hepburn bill was under consideration will fail to disclose any ex- 
tended or intelligent presentation of this phase of the great eco- 
nomic question. There were almost interminable arguments with 
constant references to the constitutional powers of Congress, de- 
signed to show that Congress has very little power in the premises, 
or none at all, or that it ought to very sparingly exercise such powers 
as it possesses. There were plenty of arguments to prove that there 
had been much wicked rebating, affecting business interests, and 
it was viewed as something intolerable that the payment of rebates 
had wrought injury to, or caused the failure of, business men. But 
of the people back of those business interests, those who ultimately 
" pay the freight," very little was said. They were not represented, 
of course, in the lobby, and since the extortions practiced on them 
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by the railroads are concealed in the price paid for food and shelter, 
few, if any, complaints were presented by consumers, or in their 
behalf. The most vociferous maledictions were uttered against such 
Oil Co. and the Beef Trust, because of rebating, discrimination, 
well anchored and securely buttressed monopolies as the Standard 
questionable methods of doing business, etc. 

All the politicians posing as statesmen, and having much to 
say about discriminatory rates, avoided saying anything about high 
rates, and were as far as the East is from the West from doing 
anything that would directly or seriously injure any monopoly or 
substantially reduce its revenues, or disturb its status as a monopoly. 
Time and again it was stated by the cunningly wise that there was 
no complaint from any quarter that rates were too high, and the 
statement passed almost unchallenged. 

Notwithstanding the limitless gush during campaigns about the 
patriotic heart throbs of Representatives and Senators for the " plain 
people," the " masses," the " toilers," there were very few in the 
House or Senate with wit enough to expose the enormity of mo- 
nopoly's exactions for transportation or of its effect upon the liv- 
ing expenses of the people; or, if there were such, they were held 
down and silenced by the unseen but all-poweriul insiders who 
watched, revised, amended, and pruned the bill until it was seen 
to be not only harmless to the railroads but highly promotive of 
their interests. Corporate agents with free access to the lobby 
and cloak rooms had ample time and opportunity to study its ef- 
fects in operation and devise means for fooling the people by the 
insertion of amendments ostensibly hostile to the transportation 
"trust," but so worded as to give no real relief to the shipping 
interests of the country. 

True, the people were represented to some extent on the Inter- 
state Commerce Commission; but the railroads were more numer- 
ously and ably represented. The railroads had their collars on 
some Democratic as well as many Republican necks, and their O. K.'s 
on men who never ceased to battle for the people upon issues which 
were of no immediate interest to their incorporated employers. When 
the Hepburn bill, the product of consultations between Interstate 
Commerce Commissioners, Republican Members, Democratic Mem- 
bers, and railroad lobbyists, came out of committee a pact was en- 
tered into and lived up to between controlling influences outside 
and inside that no amendments should be offered' on the floor of 
the House. 

As a general — all but universal — rule, the real sufferers from the 
complete ascendancy of the railroads to commercial and industrial 
supremacy are voiceless and destitute of representation in the coun- 
cils of the Nation. But, under intense pressure, one Congressman 
at any rate (Hon. W. B. Lamar, of Florida) 2 spoke for them, pend- 
ing an amendment to one of the appropriation bills, at the session 
of 1906-7, designed to increase the salaries of Congressmen. And, 
since the Congressional Record had been made a high-priced publi- 
cation in order to forestall general information of the misdeeds 
and deeds of omission of Congressmen and in order that some of 
the people at least may learn in his own language what this dis- 
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cerning and recalcitrant Member said, an extract from his speech is 
inserted as follows : 

To-day the lumbermen, vegetable men, tobacco men, fruit men, and farm- 
ers generally in the district I represent are oppressed and injured by extor- 
tionate railway rates and charges. And this House of Representatives, Demo- 
crats and Republicans, has not passed an adequate law to protect the in- 
terests of the people who sent me here, and I will not cast a vote to raise 
either my own salary or the salary of members of this House collectively 
when this House has declined to pass a fair, just, and adequate statute that 
will protect the interests of which I speak. Mr. Speaker, some of the rail- 
ways in my district are capitalized at two, three, and four times their values. 
Every article shipped out of my county, every article shipped out of my 
district, every article shipped into my county, every article shipped into my 
district is unjustly taxed by the gross, fraudulent device of over-capitalization 
of the railroads. Whether $7,500 per annum be an adequate compensation 
for Members or not, I place one serious objection to it upon the ground that 
this House, without regard to party, did not, when it had an opportunity 
to do so, pass a fair, just and adequate law that will protect the people whom 
I have the honor h^re to represent. 

So the Hepburn rate bill came from the committee an intensely 
prorailroad measure, and as such was rushed through the House 
without amendment and practically without debate, both sides con- 
senting* That it was a bill of that character can be clearly shown. 

Now, when the bill had reached the Senate, the unmuzzled few, 
inside and outside Congress, who were conversant with its pro- 
visions and their effect in operation, began to talk to the few Sena- 
tors who dared listen and to the reporters for such newspapers as 
were not subsidized concerning the features of the bill which if en- 
acted into law would create a situation worse for the public, and 
better for the railroads, than if there were no rate legislation what- 
ever. There were several Senators who were not shackled with cor- 
porate pledges, but merely blind in their ignorance, even of the 
fundamentals of the railroad question and of the true relation of 
transportation to the commerce and industry of the country. It 
became the province of the railroad forces to keep the minds of 
these Senators diverted from the fatal defects of the bill and their 
attention engaged on nonessentials. Those amendments objected to 
by the railroad interests were mainly proposed by Senator La Fol- 
lette, he being about the only intelligent exception among those not 
controlled by the corporate interests. One or two of the La Follette 
amendments were well calculated to render the bill effective, but they 
were voted down, sometimes a few Democrats voting with the Re- 
publicans to insure a safe majority against the amendments. These 
democrats usually assigned "constitutional doubts," but by way of 
variation "the infringement of State rights" was once or twice 
assigned as the excuse. 

When all the sensible and nonsensical amendments had been 
adopted or rejected, the rate bill was a very crazy quilt of legisla- 
tion. No one knew what it meant, and not many ever will know; 
and, for that reason and lest the Interstate Commerce Commission 
might find itself forced by the insistence of some persistent litigant 
to make a ruling distasteful to the railroads from which it could 
not gracefully recede, the transportation interests deemed it safer 
to have inserted a saving clause in the bill, having the effect of a 
back door of retreat in case of effective action in any case that 
might be brought before the commission. So an amendment was 
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adopted, historically known as "the provision for a broad judicial 
review.'' Then the bill was conveniently hung up in conference and 
a prolonged controversy entered into between some of the conferees, 
during which the railroad attorneys had ample time to reexamine 
the amended bill and discover if any features objectionable to them 
had not been weeded out. They finally concluded that the " broad 
judicial review amendment >" was a sure safeguard against any prej- 
udicial order the commission could make. So after the railroads, 
through their lawyers, had O. K.'d the measure it was reported 
back from conference with a few minor changes and promptly 
passed in both Houses. The President ceremoniously, but promptly, 
affixed his signature and the "dear people" were "fooled again." 

It is mere justice to state that President Roosevelt recommended 
to Congress, in his first annual message in December, 1905, legisla- 
tion which would have been a gjreat improvement on existing law. 
And, while he usually carried his points in legislation, he encount- 
ered, in this instance, a combination of special interests which made 
it necessary for him to accept and approve this compromise. 

It would have required no phenomenal legislative wisdom, only 
ordinary talent for constructing laws, for Congress to have done 
what was sorely needed to be done, and the most important of all 
that could be done, for the great body of the people, in the way of 
rate legislation. Of course, rebates must be suppressed and rebating 
managers punished ; but that might just as well have been done un- 
der the provisions of the original act, or of what was known as the 
Elkins amendment to the Interstate Commerce Act of 1887, passed 
at a previous session, if violations had not been to a great extent 
condoned by officers charged with the duty of enforcing the laws. 
There was just one way to relieve the people of the more grievous 
evil, that of extortion, inflicted by transportation monopolies, and 
that way was plain, simple, and adequate. The measure that would 
really have been serviceable would have been one directing the In- 
terstate Commerce Commission to take up the whole railroad and 
transportation question of the United States, ascertain what it would 
cost to reproduce the great dominating systems of the country, not 
each railroad engaged in interstate commerce, as was provided for 
at a later session, but in their entireties, only the great railway 
systems, and empowering the commission to revise and establish 
entire schedules of rates for them. 

All else in a rate bill is of infinitesimal value as compared with 
such an equitable, ' just, and reasonable provision. But by pro- 
mulgating a voluminous, complicated measure, containing a forest 
of legislative exotics and a tangled wilderness of words, the com- 
bined meaning of which no one can, or ever will be able to explain, 
it was supposed by the sponsors for the bill that its fatal defect 
would be overlooked — at any rate for as many years as it took to 
learn what a fraud and makeshift was the original interstate com- 
merce law. 

The act comprised 24 long sections. There were various defini- 
tions of things, the meanings of which were already well known. 
Numerous expensive proceedings were directed to be instituted for 
the accomplishment of useless things, and many other things were 
directed to be done, any attempt to do which must, in the nature 
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of the case, prove wholly abortive. There were other things directed 
to be done, which, though feasible, involved limitless and continuous 
labor on the part of railroad employees, and prodigal expenditures 
from the national treasury, necessitated by the employment of a 
vast army of clerks, the total results of which, when accomplished, 
were not of the slightest value to the public or to a single indi- 
vidual on the earth. But to round out the monstrous imposition and 
give an impression of magnitude and importance to this stage-play 
legislation, the membership of the commission was increased from 
five to seven, and their salaries increased from $7,500 to $10,000 a 
year. , 

After illegalizing, in vague terms, several forms of discrimination 
and prohibiting generally the granting of free transportation, the 
net contained a long list of exempt classes, and among them attor- 
neys at law. The exempted classes were thus granted exclusive 
privileges of considerable value, which were denied to the general 
public. The act allowed the commission " to determine and pre- 
scribe what will be the just and reasonable rate or rates, charge or 
charges, to be thereafter observed," etc., " as the maximum to be 
charged." But this cautious stipulation was so hedged about by 
conditions, limitations, provisos, and qualifications in the same and 
other sections as to render it of little if any value or protection 
against exhorbitant charges. As no rule or standard was prescribed 
for ascertaining the reasonable rate, and as the commission could 
only act upon complaint filed by an injured shipper, and as the 
filing of such complaint was, under the " board judicial review " 
provision, merely the commencement of a costly litigation to con- 
tinue until the relief would not be needed, or would be no help for 
the wrong done, it is little wonder that very few seriously-contested 
cases have come before the commission since the act was passed. 

Populations of countries have been impoverished and compelled 
to resort to revolution to escape starvation, and republics have been 
undermined and destroyed by the insidious introduction into a law 
of a single vicious economic or political principle: and there is a 
destructive element in railway law, at first given lite and operation 
by the courts, and now crystallized into statute law in this act with- 
out discussion or protest. It is the legal recognition of the claim by 
public-service monopolies that they are entitled to a guaranty from 
the public, which must use them, from necessity, of a regular, un- 
failing profit upon the business they do, whatever fate may befall 
all other business establishments or ventures. The people endure 
many wrongs simply because they do not understand them, which, if 
fully understood m all their true bearings, would no more be sub- 
mitted to than would the introduction of an epidemic or an invasion 
by a hostile foreign force. The established heresy that railroad 
rates shall in all cases and under all circumstances be sufficiently 
high to insure an income from investments in railroad property is 
itself a discrimination in favor of, and a special favor granted to, 
that class of capitalists of serious import, and leading inevitably 
to the absorption by them of a large share of the national wealth. 
But not until that bill became a law was the proposition authori- 
tatively sanctioned that monopoly power was itself property, to be 
counted, estimated, and appraised in ascertaining the aggregate of 
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a railroad's property as a basis for fixing rates. In order to commit 
the Government, the people, and the commission to the theory of 
enormously evil import, that after considering actual investment the 
monopoly privilege should be valued and added, a word was skill- 
fully incorporated in the twentieth section of the bill in such con- 
nection as to accomplish that dire and sinister purpose. Among 
the matters which the commission was directed to require carriers to 
annually report were " the cost and value of the carrier's property > 
franchises, and equipments." And, notwithstanding subsequent de- 
bates and amendments by Congress, these words are still found in 
the act. 

Now, a franchise has been defined in varied terminology, but all 
agree that it is a privilege enjoyed by one to the exclusion of com- 
mon right, an exclusive privilege such as the privilege to dig up the 
streets and lay down gas pipes or rails, or, in the case of steam 
railroads, the privilege of constructing tracks over private lands 
and public property and of collecting from the public tolls, rates, 
and rares. In short, a franchise is such a privilege as would, with- 
out a concession or grant by the State, remain a particle of sov- 
ereignty, to be exercised by the Government for the equal benefit of 
all. These privileges have been granted to railroad corporations 
by the Federal and State Governments without charge. They 
constitute monopolistic power, and have been used in connection 
with investments in property to the vast enrichment of the investors. 
Now comes the Congress of the United States and gives express 
legislative recognition to the claim, long made by the railroad 
managements, but theretofore resisted, that these monopolistic privi- 
leges are themselves to be valued, which, of course, constitutes a 
legislative recognition of their character as property. This is ac- 
complished by requiring the companies to report and the commis- 
sion to receive and record "the value and cost of * * * fran- 
chises * * *." In view of this statutory status of franchises as 
property, no one need wonder or misunderstand the increase in 
mileage .earnings and in market value of the principal railroad 
stocks since the act was passed. 

According to the report from the commission next following the 
passage of the bill, the gross earnings of the railroads increased 
from $9,598 per mile in 1905 to $10,543 in 1906, and the net earnings 
from $3,139 per mine in 1905 to $3,580 in 1906, equal to about 15 per 
cent. Dividends for 1906 increased $35,750,000 over 1905. It was 
openly claimed by all railroad authorities that the financial condi- 
tion of the roads had greatly improved, and the increase of divi- 
dends confirmed it. Instead of competition and reduction of freight 
charges resulting from the act, the big systems no longer feared a 
rate war. 

Dividends were soon afterwards considerably increased, notwith- 
standing vast investments in improvements. The terminal improve- 
ments by the Pennsylvania and the New York Central in New York 
City alone involved the expenditure of hundreds of millions, and 
such improvements were made by all the roads, though on a less 
extensive scale. Within three months after the act took effect the 
Lake Shore increased its dividend rate from 8 to 12 per cent and 
the Michigan Central from 4 to 6 per cent. These properties are 
controlled by the New York Central. The New York Central rate- 
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was increased about the same time from 5 to 6 per cent. The Nor- 
folk & Western a short while previously was engaged in a disas- 
trous rate war. In 1900 it paid no dividends. It now pays 5 per 
cent. The Baltimore & Ohio paid 2 per cent in 1900. It now pays 
6 per cent. The Chesapeake & Ohio also suffered from the rate 
war and paid no dividends. Dividends are now paid on its stocks. 
The dividends paid by the Big Four road have been increased from 
& to 4 per cent. Before the rate law went into effect it was gener- 
ally supposed that it would take a decade at least for the Southen 
Pacific to recover from the San Francisco earthquake and fire and 
pay dividends on its common stock. But it now pays 5 per cent. 
The Union Pacific, which was in the hands of a receiver not many 
years ago, soon afterwards had its dividend rate boosted over night 
from 6 to 10 per cent. 

The railroads not only retain but have confirmed to them under 
the act the most valuable privilege of monopoly, that of exploiting 
the public to the full extent that the traffic will bear. That is a 
legislative creation of vast — practically unlimited — value; an asset, 
the right to value at all was previously disputed. The franchises 
Teally belong to the people, subject only to use by the railroads 
upon sufferance. The value of these benefits conferred by the act 
upon the transportation monopolies can be seen in the substantial 
and unprecedented rise of railroad securities above referred to, in- 
creases in surpluses and dividends reported by the Interstate Com- 
merce Commission, and commented upon by the press as " evidence 
of general prosperity reflected in railway earnings." 

I do not flatter myself that the deceptions and delusions about 
rate regulation and control of transportation by act of Congress 
will be entirely or generally dispelled by this genesis and analysis 
of the legislative farce put on the national boards in 1906. But it 
is hoped that it will start an inquiry which may sooner or later 
lead to important results. It is feared, however, that it will require 
many more years of intensified oppression and extortion, such as 
the industrial monopolies have practiced since long prior to the pas- 
sage of the "antitrust" act in 1890, to fully enlighten the people 
as to the true origin, paternity, and effect of this railroad rate act, 
wherein, under the cloak of reform, such exploitation was made 
possible as only a country of immense, though diminishing re- 
sources, and a wonderfully industrious and prolific people could 
endure. 

An idea has been carefully and industriously spread .abroad that 
the payment of rebates was about the only evil worth considering or 
needing a legislative antidote. It was but one form of discrimination 
practiced by carriers, most other forms being legalized or irremedia- 
ble. For the prominence given the evil of rebating there were two 
causes. First, a rebate is a palpable, acute injury, easily defined and 
measured when the facts .are known. Secondly, the crusade for its 
suppression and for the punishment of those guilty of practicing it 
was along the lines of least resistance, because none of the railroads 
were really averse to the abolition of rebates and the establishment 
of uniformity as between individuals if it could be established by 
law and preserved through a commission standing impartially be- 
tween them, its expenses and salary charges paid by the Government. 
It is no secret among those conversant with railroad business that 
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rebating was not only a disagreeable but a costly practice, which 
each railway, being a law unto itself, supposed to be necessary in 
order to obtain and retain its due share of traffic tonnage. There- 
fore, no one acquainted with the situation was surprised at the acqui- 
escence in the rate bill of railroad officials and attorneys when it was 
seen that rebating was about the only abuse for which it provided 
punishment as a remedy. Its stringent and specific provisions re- 
lieving traffic managers of the strain of watching rivals and strug- 
gling for business, and leaving with the railroads the power of equal- 
izing rates, upward rather than downward, through the friendly 
agency of a Government commission, promised vastly greater pecun- 
iary returns than they enjoyed under -the preexisting interstate- 
commerce act. And this promise has been fully realized. 

There can be no question of a popular demand for relief from the 
abuse of rebating nor of the merits of the rate bill, in so far as it 
sought to end rebating. But that was only one of the reforms desired 
by the people; and, though that was an evil of some magnitude, it 
was by no means the principal grievance. Except for the fact that 
the rebates were usually paid to great industrial monopolies and 
served to build them up by the destruction of competition, the people 
at large had little interest in that subject of legislation. 

But there are discriminations of tenfold greater importance not 
relieved by this act. For instance, discriminations with reference to 
priority of shipment and discriminations between kinds of freight 
and localities. 

A provision of the Hepburn Act reads as follows : 

That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or advantage 
to any particular person, company, firm, corporation, or locality, or any particu- 
lar description of traffic in any respect whatsoever, or to subject any particular 
person, company, firm, corporation, or locality, or any particular description of 
traffic, to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever. 

It will be noted that this purports to embody a general and sweep- 
ing prohibition against discriminations. If Congress had really 
desired to forbid discriminations, it was fully competent to have done 
so in explicit and unqualified terms. But what it was aiming at was 
to leave in the hands of railway managements about the same dis- 
criminatory powers that they had previously possessed. For in- 
stance, in this general prohibition, instead of saying that " it shall 
be unlawful for any common carrier * * * to make or give any 
preference or advantage," etc., the words " undue or unreasonable " 
are interpolated, the effect of which is to leave a very wide field of 
discretion and a license of indefinable scope to the carriers. 
* There is nothing in the act to prevent outrageous and ruinous 
discriminations between localities and kinds of traffic. And the 
people have already had an opportunity to learn how this pro- 
vision is interpreted by the traffic managers of the country. In the 
early winter, immediately following the taking effect of the act, 
the railroads so used this dangerous and comprehensive discretion- 
ary power that suffering, disaster, and death were visited upon 
many homes in the Northwest by reason of a coal famine, and many 
farmers were ruined because no cars were furnished in which to 
move their grain crops to market. Suffering and inconvenience 
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from lack of coal were reported from haif a dozen States, and yet 
there was no shortage in the season's output. The winter up to 
that period had not been seVere, and there had been no snow block- 
ades worth mentioning. The fault was entirely with the railroad 
companies, and they had been neglecting the people in their zeal 
to increase their surpluses, notwithstanding pretenses of shortages 
of cars. Coal and grain are low-grade, easily-handled freight, but 
do not yield as large revenues as some other kinds. Consequently 
they were sidetracked to make room for more profitable business, 
ana this exclusively private view of their business, this notion of 
absolute irresponsibility to public necessity and convenience, put 
into practice, caused much loss to the mercantile interests through- 
out the country and much deprivation and destitution among the 
porer classes everywhere, while the railroads were sfeeking and find- 
ing shelter under those conveniently inserted words "undue and 
unreasonable." 

It is not within the power of the Interstate Commerce Commission 
to afford any relief against such a deplorable state of affairs, no 
matter how often the railroads in their greed and in the exercise 
of their mastery of the situation see fit to bring it about. The rate 
law provides no means for determining what is an "undue or un- 
reasonable" discrimination against or advantage to a locality, or 
between classes of traffic. Nothing short of complete control of the 
entire mileage of the country and of all the rolling stock would 
enable the commission to prevent such trade catastrophies as that 
above described. 

Words are often meaningless. But there are occasions when the 
welfare of a whole nation may hang upon the context or construction 
of words used in a written law. As this is a country supposedly 
governed by laws, rather than by men, it is not only a privilege but 
the duty of citizens who would be even reasonably well informed con- 
cerning the acts of the men they have chosen to represent them to 
study each for himself the very terms of the statutes enacted, and 
not be too easily satisfied with the mere platform declarations of 
parties and public utterances of politicians concerning their official 
performances. The observations have peculiar significance in appli- 
cation to that much-advertised railroad rate law. It will be found 
upon close scrutiny that neither those who made the law nor the 
nonoffice-holding publicists represent its ultimate and final effect 
truly. 

The act provides in section 15 that under certain circumstances 
the commission shall have power " to determine and prescribe what 
will be the just and reasonable rate or rates to be thereafter observed 
in such case as the maximum to be charged." The most important 
condition precedent to the determination is the filing of a complaint. 
The commission has no power to overhaul or readjust or to reduce or 
to change in any respect whatever the individual rates of any rail- 
road upon its own initiative, but only "upon the filing of a com- 
plaint" making specifications of excessiveness of a rate. Now, let 
any citizen ordinarily circumstanced put the question to himself 
whether he is likely ever to file such a complaint. He examined 
statistics and finds the railroads have formed gigantic combina- 
tions, which collect from the public each year an amount equal to 
all the money in circulation and twice as much as is collected from 
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all sources by the Federal Government. He realizes that fortunes 
amounting to hundreds of millions are being created in scores of 
instances within brief periods out of fraudulent exactions in the 
form of freights and fares ; in short, that the real taxing power in 
this country is not the Government, but the men in control of trans- 
portation. He may realize that somehow his struggle for a liveli- 
hood or for a profit has intensified, and he may strongly believe that 
excessive charges for transportation are in part responsible for it. 
But, supposing he feels called upon individually, for the injury to 
his individual interests, to proceed against so mighty an adversary. 
In the first place, of course, he must have a lawyer to formulate his 
complaint and conduct the proceeding, because the statute does not 
authorize any public officer to begin or prosecute the proceeding, 
nor, as has been already stated, does it allow the commission to 
initiate it. Well, our citizen hires his lawyer, or offers to do so, 
and the first thing the lawyer does is to ask him for particulars. 
Unless he is a merchant or manufacturer or an habitual shipper in 
some other way, it is just as impossible for him, with or without 
legal assistance, to formulate a complaint as if he contemplated 
suing the city or county in which he lives for damages resulting 
from excessive taxation. We come to the shipper — the merchant, 
manufacturer, or speculator in products — and we find that he has 
little, if any, interest in the matter. In the same way that the land- 
lord shifts his taxes to the tenants and the merchant adds the ex- 
penses of conducting his business to his selling price, these and 
other shippers pass all excessive freight charges to the consuming 
public covered up and concealed in the price. 

Supposing we find a shipper with the requisite hardihood to incur 
the unrelenting hostility of the railroads and he hires a lawyer, 
who frames a complaint that on a particular day he sent a ship- 
ment of a certain commodity over a given railroad and the freight 
charge was, for instance, $10 in excess of "a just and reasonable 
rate." In due course of the protracted litigation he has thus en- 
tered upon he is called upon to prove his allegation. * Here comes 
in the joker which this act has so conveniently left in the hands 
of the carriers. He is entirely destitute of any evidence satisfactory 
to a court of what in the particular instance would be a just and 
reasonable rate or constitute an unreasonable charge. In all the 
cases that have arisen not once has the court undertaken to deter- 
mine just what matters ought to be considered in determining the 
question; and in the nature of things it can not be done. Ten thou- 
sand elements enter into the making of each rate for a single rail- 
road. To determine the unreasonableness of a rate, the inquiry 
does not stop with the affairs of the particular company making the 
charge, but must extend, to the interminable affairs of, and rela- 
tions between, that and every other company in the country with 
which it competes or holds any connection. Not only so, but since 
every railroad is connected with ocean transportation the constantly 
varying and fluctuating cost of the latter must be ascertained — an 
utter impossibility. As a result of all this, the decision of the com- 
mission in any case presented before it wherein it is required to 
declare what is the reasonable rate is mere guesswork, and its written 
opinions (reports) purely speculative. 
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The people may wonder and experience disappointment in view 
of the fact that the Interstate Commerce Commissioners are pas- 
sively resting on their oars, in so far as concerns, the reduction of 
railroad rates, but those who watched the proceedings at Washing- 
ton during the incubation of the rate bill and scrutinized its provi- 
sions are not surprised at the outcome. 

It seems to be conceded that the commission may make a com- 
parison of rates for the purpose of exercising the power thus nar- 
rowly limited by the bill. But that this concession by the railroads 
wus in entire harmony with their general design and determination 
that the commission should sit only as an equalizing or arbitration 
board, subserving the interests of the carriers, is easily shown. Mr. 
Jones, we will suppose, files a complaint alleging " that the rate 
charged by a particular carrier on wheat from a point in Kansas 
to Chicago is 20 cents per hundred and that the rate is " unjust and 
unreasonable," following the language of the act, and that a just 
and reasonable rate would be 10 cents per hundred, and asking 
that the maximum rate be fixed by the commission which shall be 
just and reasonable. Now, all that the commission can do, in order 
to determine whether or not the complaint is well founded, is to 
compare the existing rate of 20 cents, which the carrier has fixed, 
with the rates charged by the same company for carrying other 
commodities. Such comparison, however, is of rates all of which 
may be 50, 100, or 500 per cent above what are reasonable and just 
rates. But as to the justness or unjustness, and reasonableness or 
unreasonableness, of the whole schedule of rates the commission has 
no jurisdiction to investigate. It is powerless to extend its inquiry 
beyond the allegations of the complaint before it, nor can it make 
any valid finding or order with respect to the reasonableness or un- 
reasonableness of any rate beside that specified in the complaint, 
and therefore, any finding or order reducing that rate would be set 
aside by the courts as one made arbitrarily and upon insufficient 
evidence. So, though the commission should be of the opinion that 
the carrier had in force a schedule of rates yielding dividends on 
a hundred millions of stocks that represented but a very small invest- 
ment, or none at all, it could afford no relief. 

In the first case carried up to the Supreme Court under the inter- 
state commerce act of 1887, involving the exercise of the power of 
the commission to substitute a rate in lieu of the one found to be 
unjust and unreasonable, it was held that the commission held no 
such power. That left the power to fix rates just where it was be- 
fore, namely, in the hands of the railroads, subject to no control 
or restraint, except the roundabout and ineffective power to resort 
to the courts for an injunction or the wholly abortive remedy of 
an action for damages. Now the thing principally desired by the 
people, and originally recommended by the commission and Presi- 
dent Roosevelt, the thing upon which most stress was continually 
laid, was such an amendment of the interstate commerce act as 
would confer upon the commission the power to fix rates. The 
foundation of the demand upon Congress for legislation was not 
merely the practice of discriminating, or payment of rebates, but 
also relief of the public from rates that were too high. The reason 
it was desired to vest the fixing of rates in an official body was that 
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the railroads had abused the power and robbed their patrons through 
excessive charges. Such official body, it wds thought, might be 
trusted to stand and act impartially between the people and the 
carriers, nor was there any doubt, in the mind of any fair and rea- 
sonable man, that a commission could be found that could be trusted 
to that extent. But the railroad interests as represented in Con- 
gress were unwilling to trust any commission and set themselves 
doggedly against the proposition of doing so. And it was through 
fear that, in spite of the legal cunning employed in framing the 
bill, some such power might have been inadvertently conferred upon 
the commission, that the "broad judicial review" amendment was 
adopted, the effect of which was to empower the carrier to wipe out 
and annul any order of the commission fixing a maximum rate and 
to lift the whole subject matter of a complaint into the courts where 
it has to be reexamined in all its aspects, de novo. So, if the 
carrier is disposed to take an appeal, no §nal decision can be reached 
for years. In the meantime, the conditions demanding the special 
relief prayed in the complaint will have radically changed, and a 
decision in favor of the complainant will be valueless. Any vitality 
that might have remained in the act was eliminated, and the rate- 
fixing feature, which alone justified the bill being called a " rate " 
bill, was obliterated as completely as if the amendment had said, in 
identical words, " But the exercise of the maximum rate-making 
power hereby conferred shall be of no force or effect unless the 
action of the commission shall be entirety satisfactory to the carrier 
and in case of the carrier objecting to the action of the commission, 
such carrier may resort to the courts as heretofore, and by so re- 
sorting nullify any action so taken by the commission." 

It is not to be wondered at, then, thaC thus far very little has been 
done by the commission except what was entirely satisfatory to the 
railroads. 

The people are coming day by day to better understand the abuses 
and dangers of arbitrary power over the Nation's transportation 
when vested in private hands. A leading Republican newspaper 
published in New York City commented at the time upon the car 
famine above referred to as follows : 

Under Federal ownership of the trunk railroads the administration to blame 
for such a state of affairs would be driven from power by an overwhelming 
majority at the polls. Public indignation would be what might be expected 
now if for cause that could be provided against the mails should be delayed 
for six or eight weeks. Perhaps the public would not be so angered in that 
case as the shippers are now, with their valuable produce perishing on account 
of the general collapse of transportation facilities. We could wait for our 
mail. The shippers' losses are irreparable, and the result is increasing prices 
to consumers on account of an artificial restriction of the supply. When the 
public understands this it will lean more and more toward the Bryan program. 

And the St. Louis Post-Dispatch, previously an unrelenting foe 
of Government ownership, soon afterwards concluded an editorial as 
follows : 

Again, American experience in regulation and control is not encouraging. 
It has proven itself a doubtful cure of a disease which might better have been 
prevented. Combinations have been controlled to the extent of dissolution. 
But they combine on another basis and the same wrongs are committed again 
and again. Moreover, the question presses, WiU the Government regulate and 
control the good combines, or will the good combines regulate and control the 
Government? The knavish resources of monopoly seem to be unlimited. Trust 



RETURN OF THE RAILROADS TO PRIVATE OWNERSHIP. 35 

lawyers are fertile-witted men, and it is notorious that some of the worst 
monopolies are well represented in the Government. Mr. Roosevelt himself 
had experience of this when he sought to procure the passage of the rate bill 
and the meat-inspection bill. There is no middle ground. Monopoly is an 
evil thing. There is no good in it, and to permit it in any form is to throw 
open the doors to every abuse of irresponsible power. It must be crushed, 
not tolerated or regulated. The alternative is Government ownership, which 
Mr. Roosevelt professes to hold in special horror. But if his views, as ex- 
pressed in his message, prevail, he will have done more than any other single 
Influence to drive the country to that very issue. 

The vesting of absolute control of rates in a Government commis- 
sion would be as bitterly opposed by the railway interests as Gov- 
ernment ownership. But that the people will ultimately he driven 
by necessity to one or the other alternative those who study the 
subject without bias, fear, or favor must clearly see. 

The people are disadvantaged by their environment in the very 
midst of events constantly transpiring all around them in the world 
of railroad construction, finance, and operation. Transportation 
of persons and property are interwoven with everyday affairs and 
existence, so that we have failed to see the trend and drift of the 
matter or to discern the final solution of the problems presented to us. 
The figures representing the present financial status of the railroads 
mystify us by their magnitudes. We can only understand their 
pjppiificance by comparisons. 

The present capitalization upon which the people pay interest and 
dividends by way of rates and fares is, according to the latest report 
of the Interstate" Commerce Commission, $19,000,000,000. In so far 
as this vast sum represents actual investment, it is for the most part 
investment made by the people who use — and who have no choice in 
the matter — the facilities provided, comparatively few of whom own 
any of the stocks or bonds. Yet the holders of these are constantly 
referred to as investors whose investments must be safeguarded 
against any diminution of returns which have gone on increasing pro- 
portionately as their property has been added to by accretions from 
collections which their patrons had no option but to pay. 

The railroad managers and representatives earnestly and even per- 
sistently cultivate in the people those hopes and fears which make f ojl- 
corporate enrichment and popular loss. To them and their activities 
more than to aught else is due that morbid appetite for commercial 
conquest which has led to a wasteful exploitation of our diminishing 
natural resources. If a few square miles are found remote from rail- 
road lines, the residents of that area are soon convinced of their com- 
plete isolation from the balance of the world and made to believe that 
the only thing needed to insure them plenteous prosperity and content 
is the advent of a railroad. And urban populations are in divers ways 
and through various channels and instrumentalities of false instruc- 
tion convinced that any legislative interference with railroad exten- 
sion is a dire menace to progress, and that the financial condition of 
the railroads, reflected in earnings and dividends, is the true barom- 
eter of general business, and that a showing therein of a large balance 
in favor of the railroads constitutes the mainspring of universal as 
well as individual prosperity. Much that is promulgated on this 
subject begs the question and ignores not only the presence in the 
statute books of the interstate commerce act but also the public duties 
of the carriers. 
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With a view to promoting general prosperity the carriers would 
compel large contributions from the purses of rate payers to those 
who, in the opinion of the railroad economists, are best qualified to 
bring about and maintain it by the circulation of money that such 
extensions would require. The railroad corporations dominate all 
other business, in addition to having absolute dominion over their 
own, and often rob particular sections of the country of the advan- 
tages which would naturally belong to them by reason of water trans- 
portation or otherwise. And the brazen claim is now made that their 
demand for high rates should be sustained in order that the shortest 
through route to general prosperity is by way of increased employ- 
ment for labor by them, to be paid from large surpluses, only possible 
if high rates be charged and collected. 

We are living in a haze or glare of illumination, but without ijiuch 
steady, instructive light. There was at a former period a proper con- 
ception of the true relation of organized society to puolic-service 
agencies, but new ideas and strange doctrines — doctrines which are 
totally destructive of public justice and private right — have been 
sprung and industriously inculcated during the last two decades. 
They have found lodgment not only in the minds of the representa- 
tives of shippers' associations, boards of trade, and other commercial 
bodies, but of judges, Interstate Commerce Commissioners, Senators, 
and Eepresentatives. The most dangerous and far-reaching of these 
is the economic view that, at any rate and aside from all other con- 
siderations, the corporation conducting business as a common carrier 
is entitled as of right to a fair return, usually asserted to be equal to 
the prevailing rate of interest, upon the value of the property devoted 
to the public service. Sometimes the expression varies, and it is said 
that the carrier is entitled to some such measure of return as the pre- 
vailing rate of interest on its investment. But the whole question of 
v.hat is or what should be the proper basis or measure of rates is en- 
cumbered and befogged with inconsistencies and conflicting theories, 
the result of which is seen in the enactment of such bills as the valua- 
tion act passed in the closing hours of the Sixty-second Congress. 

It ought to suffice to say, as may well be said, that on a question 
of railroad rates this Government is under no obligation to. make 
irood the losses incurred bv adventurers in railroad construction or 
to make safe and sound that which is inherently speculative and un- 
sound. As for the much heard of but seldom seen " innocent pur- 
chaser or investor," he may be answered by referring to the power 
given to Congress by the Constitution, liable and likely to be fully 
exercised at any time since its adoption to meet any conditions or 
exigencies that might arise. 

The indifference of large shippers with reference to increases of 
rates by changes of classification is remarkable. This remark is 
especially applicable to the big eastern shipper. His goods are 
sold " free on board," and he has no interest in the movement and 
but little in the rates. He leaves the classification exclusively to the 
railroads as a matter of no personal concern and without even noting 
the changes through which the carriers gradually and almost imper- 
ceptibly work up the rates until they are actually unjust and un- 
reasonable, without anybody being able to prove it otherwise than 
by comparing them with the rates made years ago, the burden 
being shifted to the West and South. But though we may be 
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unable to trace out and describe the minute steps and processes 
by which rates have been increased, or the dates and methods, except 
in particular instances of litigation before the commission, yet we 
are able to demonstrate from general statistics that there has been a 
general increase in the cost of transportation. The aggregates of in- 
creased earnings and profits are no doubt due in part to increased 
volume of business, but that falls short of accounting for all of it 
If all or nearly all of it were assignable to that cause, it would in- 
volve the assumption that there had been an abnormal increase in 
railroad traffic during the last decade, an increase out of due pro- 
portion to that shown in the preceding decade, and we know that 
there was no such disproportion. Nor can it be, except in some small 
part, attributed to" the increased capacity and effectiveness of rail- 
road mechanism, because locomotives and cars had almost reached 
their maximum capacity and road beds had already been placed in 
good condition 10 years ago. Whether attributable, however, to in- 
creased rates or not, this increased and constantly increasing profit- 
ableness of railroad operation has its origin in the rates paid by 
shippers, rates which should be reduced, especially in view of the fact 
that net earnings have reached a glaring disproportion to the average 
returns to persons engaged in other occupations. 

Transportation has been a matter of common as well as of vital 
interest from the dawn of civilization. Carters, charioteers, dray- 
men, and cabmen for hire were by ancient law as well as by the com- 
mon law of England subject to regulation as distinct classes, and 
strict rules and principles of law were applied to them for the pro- 
tection of the public. So when we say that the earlier decisions of 
our courts in cases involving corporations employed as carriers and 
in other public services before interests in transportation became 
so vastly valuable and inextricably interwoven with all commercial 
and industrial activities and prior to the creation of organizations 
for the propagation of error and confusion are entitled to the great- 
est respect. The heresy that it is the duty of government to safe- 
guard the earnings of any particular class of business men up to the 
point of realizing a reasonable or, indeed, any profit upon their ven- 
tures is a most vicious form of paternalism, which found no sanction 
or encouragement in the decisions of the courts or otherwise until 
within the last few years, during which serious attempts were made 
to regulate the rates for services by carriers in interstate commerce. 

There is nothing either in the law or what is popularly known 
as equity as applied to matters of public concern to warrant the 
commission in giving consideration to the alleged financial neces- 
sities of any corporation. A railroad corporation is not a public 
institution nor a public enterprise in any other sense, which would 
place its affairs under the care of the Government or make it the 
duty of the commission to provide for its safe deliverance from the 
inconvenience of scant revenues or even from insolvency. The rail- 
roads are not of public concern in any such sense, and their managers 
do not so consider them when discussing their legal relation, except 
when insisting upon being safeguarded by the Government through 
high rates against the results of each other's competition. 

No matter how important any single railroad company may be 
to a particular city or section, not one of them is of common interest 
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to all the people of the Nation. The transportation business of the 
whole country, which practically resolves itself into what may be 
designated as " the' railroad business," is of general, or rather of 
universal, interest ; and it is that business rather than any particular 
railroad corporation which Congress has been empowered by the 
Constitution to regulate. The proposition that the financial welfare 
or the financial affairs of any particular railroad ought to be con- 
sidered by the commission as the subject matter or part of the sub- 
ject matter of any rate case or question before them, or otherwise 
than as a limitation to be pleaded in a proper case by the particular 
carrier involved, was never within the purview of any legislation 
thus far enacted, but was a pure invention by commissioners. 

The services and the rates are the only matters pertaining to 
common carriers with which the public have to deal or with which 
they come in contact. They have nothing to do with internal manage- 
ment, nor should their interest in just and reasonable rates be con- 
founded or complicated with those of stock and bond holders. The 
commission would have plenty to do if they looked carefully after 
the rates and service. 

In 1896 the case of Covington & Lexington Turnpike Eoad Co. v. 
Sandford (164 U. 3., 578), involving rates or tolls to be charged over 
a turnpike, was decided. We see, upon a moment's reflection, that the 
question there was exactly the same as that raised in any case involv- 
ing a railroad rate. In that case successive acts of the Legislature 
of Kentucky had greatly reduced the tolls until in 1896 the company 
sought to prevent the final reduction by suit in court on the ground 
that the rate fixed by it was confiscatory, but in the proofs it failed 
to show that the rate did not yield some small profit, or even if it 
did not that insolvency would not be attributable to competition 
and loss of business rather than to the reduction of rates. 

Here are some of the principles stated by the Supreme Court of 
the United States, after stating the facts and quoting literally from 
the complaint : 

It is proper to say that if the answer had not alleged, in substance, that the 
tolls prescribed by the act of 1890 were wholly inadequate for keeping the road 
in proper repair and for earning dividends, we could not say that the act was 
unconstitutional merely because the company (as was alleged and as the 
demurrer admitted) could not earn more than 4 per cent on its capital stock. 
It can not be said that a corporation is entitled, as of right, and without 
reference to the interests of the public, to realize a given per cent upon its 
capital stock. When the question arises whether the legislature has exceeded 
its constitutional power in prescribing rates to be charged by a corporation 
controlling a public highway, stockholders are not the only persons whose 
rights or interests are to be considered. The rights of the public are not to be 
ignored. It is alleged here that the rates prescribed are unreasonable and 
unjust to the company and its stockholders. But that involves an inquiry as to 
what is reasonable and just for the public. If the establishing of new lines 
of transportation should cause a diminution in the number of those who need 
to use a turnpike road and, consequently, a diminution in the tolls collected, 
that is not, in itself, a sufficient reason why the corporation operating the road 
should be allowed to maintain rates that would be unjust to those who must 
or do use its property. The public can not properly be subjected to unreason- 
able rates in order simply that stockholders may earn dividends. The legis- 
lature has the authority, in every case, where its power has not been restrained 
by contract, to proceed upon the ground that the public may not rightfully be 
required to submit to unreasonable exactions for the use of a public highway 
established and maintained under legislative authority. If a corporation 
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can not maintain such a highway and earn dividends for stockholders, it is a 
misfortune for it and them which the Constitution does not require to be 
remedied by imposing unjust burdens upon the public. 

The court here plainly said in effect that the matter of first im- 
portance was the interest of the public in having reasonable rates, 
and that that should outweigh all other considerations so long as 
any profit whatsoever was in sight for the company and its stock- 
holders. The court refused to hold an act of the legislature fixing 
rates to be confiscatory until a point of reduction if rates was reached 
at which business could only be done at a loss. The court did not* 
deem it necessary to set forth the reason underlying this rule in that 
■case, but did state them in a subsequent case, Cotting v. Kansas Citv 
Stock Yards Co. (183 U. S. 79), as follows: 

If in such a case an individual is willing to undertake the work of the 
State, may it not be urged that he in a measure subjects himself to the same 
rules of action, and that if the body which expresses the judgment of the 
State believes that the particular services should be rendered without profit he 
is not at liberty to complain? While we have said again and again that one 
volunteering to do such services can not be compelled to expose his property 
to confiscation, that he can not be compelled to submit its use to such rates as 
do not pay the expenses of the work, and therefore create a constantly in- 
creasing debt which ultimately works its appropriation, still is there not force 
in the suggestion that as the State may do the work without profit, if he volun- 
tarily undertakes to act for the State he must submit to a like determiuaion 
as to the paramount interests of the public? * * * The authority of the 
legislature to interfere by a regulation of rates is not an authority to destroy 
the principles of these decisions, but simply to enforce them. Its prescription 
of rates is prima facie evidence of their reasonableness. In other words, it is 
a legislative declaration that such charges are reasonable compensation for 
the services rendered, but it does not follow therefrom that the legislature has 
power to reduce any reasonable charges because by reason of the volume of 
business done by the party he is making more profit than others in the same 
or other business. The question is not always what does he make as the aggre- 
gate of his profits but what is the value of the services which he renders to the 
one seeking and receiving such services. 

The latter was not a railroad case, but like principles apply to it. 
The gist of these decisions is that it is for Congress or the Inter- 
state Commerce Commission in its place or stead to fix the rates, 
which the courts should presume to be just and reasonable until the 
carriers affected thereby show them to-be confiscatory; that it is not 
sufficient merely to show that the rates are low or even unreasonably 
low, which being a matter of opoinion is not susceptible of exact 
proof; that a public-service corporation assumes duties pertaining 
to Government, such duties as the Government might, except for 
the interposition of the individual or corporation, itself perform for 
the people to be served; and finally that so long as the governmental 
authority fixing the rate stops short of a deprivation of alJ profit, 
or of any whatever, the party affected can not complain, since he 
may at any time abandon the service and allow it to be resumed by 
the Government. So the proper question in all such cases is, not, 
whether the rate is reasonable in point of profit-yielding power, but 
reasonable from the standpoint of the man who pays it; and this 
consideration ought tp control the case, notwithstanding that the rate 
may be low, or even unreasonably low, until the actual confiscatory 
point is reached. 

But the Covington Turnpike case was the last of a long line of 
decisions beginning with Munn v. Illinois. The railroad economists 
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had, by 1897, when Smith v. Ames (169 U. S. 466) was decided, suc- 
ceeded in creating a hesitating state of judicial mind and a reluctance 
to carry forward into cases involving railroad rates the principles 
which they had previously established and adhered to. The decision 
in the last-mentioned .case was, we might say, rather hazy. It was 
what in chemistry would be called a blend, rather than a compound. 
The sound views in prior cases were ingenously mixed with the self- 
serving views of the railroad lawyers and economists. In one part 
of the opinion it was said that the sole criterion was the value of the 
property devoted to the public use, while in another several other 
matters were mentioned to be properly considered, and, among them, 
the market value of stocks and bonds. It was said (p. 546) : 

We hold, however, that the basis of all calculations as to the reasonableness of 
rates to be charged by a corporation maintaining a highway under legislative 
sanction must be the fair value of the property being used for the. convenience 
of the public. And in order to ascertain that value, the original cost of construc- 
tion, the amount expended in permanent improvement, the amount and market 
value of its bonds and stock, the present as compared with the original cost of 
construction, the probable earning capacity of the property under particular 
rates prescribed by statute, and the sum required to meet operating expenses, 
are all matters for consideration, and are to be given such weight as may 
be just and right in each case. We do not say that there may not be other mat- 
ters to be regarded in estimating the value of the property. What the com- 
pany is entitled to ask is a fair return upon the value of that which it employs 
for the public convenience. On the other hand, what the public is entitled to de- 
mand is that no more be exacted from it for the use of a public highway than 
the services rendered by it are reasonably worth. 

There may be those blessed with sufficient mental skill or subtlety 
to state how all the matter here mentioned can be brought together, 
with other matters intimated but not specified, as a basis of fixing a 
rate. But there are surely not many, even among the railroad experts 
in the congressional lobby, equal to the task. If the value of the 
property is to receive principal consideration, as the court asserts, 
then what consideration should or can the market value of stocks 
and bonds receive ? 

We need not dwell upon one or two decisions of the Supreme Court 
and several by the Interstate Commerce Commission and the Federal 
courts intermediary between those above referred to and that in 
Wilcox v. Consolidated Gas Co. (212 U. S., 19). The latter case evi- 
dences progressive strides in false and vicious economic education. 
Now, the Consolidated Gas case presented exactly the same issue as 
that presented in any railroad rate case. The body of gas consumers 
answer to the whole body of transportation consumers on the lines of 
a railway system anywhere, and the relation of the gas company to 
the public is in all essentials similar to that of the railroad company. 
While the action of the court was not conclusive of the ultimate rights 
of the parties, yet the views of the court, expressed in the course or its 
opinion, are significant of its changed economic attitude since the 
decisions in the turnpike and stockyards cases. 

There must — 

Says the court — 

be a fair return upon the reasonable value of the property at the time it is being 
used for the public. 

The word " must " inserted by the court in lieu of the words " may, 
on condition that the rates to consumers are just and reasonable," con- 
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tained in earlier opinions, marks the great change wrought by the 
schools for the propagation of economic error maintained in this 
country. They are maintained out of the vast profits realized on 
exploitation of the public through exorbitant rates. But the court 
declared that the franchises of the company, which it was admitted 
did not cost it a penny and represented merely the voluntary abdica- 
tion of the State of New York of a particle of its sovereignty, should 
also be valued as part of the aggregate upon which the consumers 
should be compelled to pay rates. The court said : 

It can not be disputed that franchises of this nature are property and can 
not be taken or used by others without compensation. 

We do not fully comprehend the significance of this declaration, 
principle, or dogma of rate fixing unless we reflect that the Consoli- 
dated Gas Co. is an absolute monopoly, with the usual history of such 
monopolies of which flagrant dealings with municipal authorities and 
scandalous stock inflations were prominent incidents, and that the 
so-called franchises simply stand for monopolistic power acquired 
through practices which one would not* care to properly designate un- 
less willing to consume sufficient space for the proofs. But that gas 
company, like all such, and like all railroad companies, possesses real 
taxing powers within and throughout the territory in which it op- 
erates. The folly and injustice of placing a valuation upon the 
monopolistic sovereign power after valuing all tangible assets is 
readily seen. But that is a right or privilege that municipal monopo- 
lies and railroad companies now insist upon, and what the courts and 
Interstate Commerce Commission now concede. 

That the assets of the Consolidated Gas Co. represented little, if 
any, original investment but what Thomas W. Lawson would call 
" made " dollars is shown by another part of the opinion, where it 
said: 

The evidence shows that from their creation down to the consolidation in 
1884, these companies had been* free from legislative regulation upon the amount 
of the rates to be charged for gas. They had been most prosperous and had 
divided very large earnings in the shape of dividends to their stockholders, 
dividends which are characterized by the Senate committee appointed in 1885 
to investigate the facts surrounding the consolidation as enormous. The report 
of that committee shows that several of the companies had averaged, from their 
creation, dividends over 16 per cent, and six companies in the year 1884 paid 
a dividend upon capital which had been increased by earnings, as in the case 
of the Manhattan and the New York, of 18 per cent, and had it been upon the 
money actually paid in, it would have been nearly 25 per cent. 

It is these views and similar views of the courts and their echo 
and repetition by interstate commerce commissioners which have led 
to a state of unrest and revolt against the status quo finding expres- 
sion and takinsr form in such proposed enactments as the Sims bill 
and Lenroot bill. 

There was recently published an article by a leading railway presi- 
dent and publicist containing a eulogistic passage concerning the 
tendency of present freight adjustments to give to purchasers the 
choice of supply from various producing regions, inducing and com- 
pelling competition to hold down prices and give them uniformity. 
Thus we see that the railroads, while claiming and receiving exemp- 
tion from each other's competition and clamoring at the doors of 
Congress to have legalized their practice of eliminating competition 
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by combination, yet claim and exercise the prerogative of prompting 
and intensifying it among persons engaged in the production ana 
sale of commodities. 

The Interstate Commerce Commission made a report in 1904 show- 
ing that the railroads were then realizing dividends on their divi- 
dend-paying stocks of 5£ per cent. They also showed that at least 
one-half of the stocks did not represent any original investment. So 
the equitable owners of the railroads were then enjoying at least 
11 per cent net profits on investments. Since that report was made 
there have been vast issues of stocks, estimated by competent authori- 
ties at $5,000,000,000. That means upon this new doctrine of "a 
constant profit " a vast inflation of the mortgages held by the rail- 
road financiers ostensibly upon the properties, but in reality upon 
the Nation's commerce and industries. Nevertheless the average 
dividend rate has increased until, according to the 1910 report of the 
commission, it averaged 6.43 per cent, the next year 7 per cent, and 
under the Federal-control act it is 5.7 per cent. And the railway 
overlords and those who officially favor them now claim that a guar- 
anty of this, or at any rate of some fixed income, should become a 
settled policy of the Government. 

As a further illustration of the view taken by railroad managers 
the testimony of Vice President Gardiner, of the Chicago & North- 
western, in his testimony taken at Chicago by the Interstate Com- 
merce Commission in 1910, is interesting. His opinion coincides with 
that of the commissioners thus far expressed, that the railroads 
should collect rates high enough to safeguard them against embar- 
rassment and enable them to accumulate surpluses in anticipation of 
all possible contingencies and periods of general depression, with- 
out reference to the nature or cause or its effect upon other interests. 
Speaking of the size of this surplus, he said : 

It should be large enough, however, as an insurance against the loss of crops 
for two or three years, or a calamity, or something of that sort. It would take 
a wise man to say even how much surplus the North Western should have. The 
directors would be the only body I know of who could say that finally. 

It would be enlightening to know what Vice President Gardiner 
and others would say to a proposition coming from the merchants, 
farmers, and shippers generally of the Northwest that the balance 
of the people of the country should be compelled to pay them for what 
they have to sell, prices sufficiently above the competitive market 
price to enable them to carry their indebtedness, pay wages to their 
employees, profits equivalent to the dividends paid by the railroads, 
and still enough more for large bank balances to meet all reverses and 
misfortunes, including those resulting from bad management. And 
the company for which Mr. Gardiner spoke has carried out his theory 
in practice. In the past 10 years not only has it paid out of its surplus 
$56,000,000 as dividends on $85,000,000 of capital stock, but accumu- 
lated an unappropriated surplus of $30,000,000, constituting in the 
aggregate a net return to its stockholders of more than 10 per cent per 
annum. 

It will be remembered that in 1910 there was a concerted and pre- 
concerted increase of rates, which was checked by timely action on the 
part of Congress authorizing the commission to suspend the increase, 
and placing on the carriers the burden of proof to show necessity for 
the increases. The figures for that year are a study by themselves 
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and an object lesson of the limitless greed and rapacity of railroad 
managers when left without legal check or control. The total net 
operating revenues — that is, the profits of operation — were $938,- 
121,000, or an increase over 1909 of $110,306,000. One significant 
fact about the figures is that the gross revenues or collections for 1910 
were $335,934,000 more than for the preceding year. For 1909 they 
were $2,443,312,000, and for 1910, $2,799,246,000. 
Here are the figures : 





Total 
average 
mileage. 


Operating 
revenue 
per mile. 


Operating 
expense 
per mile. 


Net 

income 

per mile." 


1909 r 


233,002 
236,690 


$10,486 
11,742 


16*933 

7,778 


- $3,553 
3,964 


1910 





The ordinary business man may, out of the profits of one year's 
business, buy an adjoining lot and enlarge his store or otherwise 
invest money to make it more convenient and attractive. He does 
not thereby acquire any claim, based on right, to increase the price 
of his goods, even if not prevented by competitive conditions. He 
enlarges his plant by investing more money. If he has the capital, 
so much the better. If he has it not, it may be expedient to borrow 
it in order to meet the demands of a growing business. In the lat- 
ter case he must pay interest. In either case he must take the risk 
and determine at his peril whether the enlargement or addition w T ill 
result in profit or loss. He never attempts to add the cost of en- 
largement or the interest on the indebtedness so increased to the 
price of what he has to sell, but looks to an increased volume of sales 
at the usual and normal profit. But the railroads object to any 
such view being taken of their business. Not content to await the 
growth of business and the rise of normal demand for the utiliza- 
tion of their improved facilities of transportation to restore their 
cash or meet their obligations, they are constantly insisting upon 
increases in the price for the service which they furnish and in- 
creased profits. Nor is there anything in the present law to prevent 
or check this tendency and practice of the railroads, but its in- 
evitable effect will be to sanction, aid, and perpetuate it. 

The true theory is that the Government shall regulate and con- 
trol rates. But the views here quoted would make the Government 
the guarantor and underwriter of profits, and the vice of such views 
is but slightly alleviated, if at all, by the use of the qualifying word 
" fair." The Government has no better authority from the people 
or from the laws of the land to insure fair profits to a particular 
class of business men than to insure to them the receipt of an un- 
fair or exorbitant profit. The one rule makes of public-service 
corporations the servants of the public, which was the original and 
is the proper conception of them. The other rule makes of them 
the unbridled masters of the people. The proper view is that the 
citizens of the Republic are freeholders in their relation to common 
carriers and that the latter are their agents. The perverted view 
adopted by judges and commissioners makes every taxpayer sub- 
servient to each and all "of so many little sovereignties or municipali- 
ties within their own domain and hewers of wood and drawers of 
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water under sublords ruling them in the name and right of private- 
corporations clothed with sovereign powers of taxation and ex- 
ploitation. 

In the report of the commission for 1908 on the question of what 
constitutes the reasonable rate, we find this language : 

When, however, all has been said along these lines that may properly be 
said, it nevertheless remains as a fundamental proposition that the actual in- 
vestment in any enterprise needed for giving the public adequate transporta- 
tion facilities is entitled to and should have a reasonable return, and no more 
than a reasonable return, in the form of a constant proiit; and a reasonable 
schedule of rates is one that will produce such result. 

So, here we see the words "constant profit" used; so, here the 
commission declares its policy to be to fix its eyes constantly and 
exclusively upon railroad interests until they are secure in receipt 
of a " constant profit." And the same in some form is to be found 
in each subsequent annual report. The statement is on its face 
plausible and well calculated to deceive one who is simple minded 
or indiscriminating in thought and expression. 

The true rule is that if the public be well served at fair and 
reasonable rates, or rates fixed under really competitive conditions, 
then there should be no reduction of rates so long as they produce only 
a reasonable return on the property. This rule of rate -making com- 
pels the rate-fixing authority to begin at the shipper's side of the 
question and to only take up the carrier's side if that becomes 
necessary ; that is to say, when it is alleged that fair and reasonable 
rates for the shipper are confiscatory of the carrier's property. It 
is no valid objection to rates which are only fair and reasonable from 
the shipper's standpoint that they are unreasonably low from the 
carrier's standpoint, because even unreasonably low rates may yield 
some profit, however small, and be therefore nonconfiscatory. What 
the courts and commissioners have done in recent years was to start 
the consideration of each question from the carrier's side; to start 
with this heresy that at all events, aside from all other considera- 
tions and regardless of the effect upon the fortunes of shippers, the 
carrier was entitled not merely to protection against a confiscatory 
rate, but to a return, usually placed at or a little above the rate of 
interest on mortgage loans. To give such a rule universal applica- 
tion is to guarantee not only the solvency but the financial success of 
the most recklessly, dishonestly, and wastefully managed roads in 
the country, or those which but for the Government sanction thus 
given to exploitation of the public would have to go into liquidation 
and reorganize .on a sound and honest basis. An exemplification of 
the practical application of this modern theory is seen in the 
Spokane rate case, where the commissioners decided that rates which 
satisfied the financial needs of the Northern Pacific and gave the 
holders of its enormously inflated stocks the dividends which they 
demanded were. just and reasonable, though the same rates in the 
case of its competitor, the Great Northern, yielded nearly twice the 
same dividend rate, in addition to enabling it to pile up a large 
surplus for extensions and outside investments. 

It was in view of the earlier decisions of the courts that the words 
" fairly remunerative " in the provision requiring the commission to 
ascertain and enforce reasonable rates were stricken out of the Hep- 
burn Bill in the Senate in 1906, as the record of debates shows. But, 
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•contrary to congressional intent, as thus expressed, these words were, 
by the commission, in the Spokane case and in other cases, inter- 
polated by construction as part of the statute, and the real purpose 
of the law nullified. 

Another proposition, well established by former decisions, has been 
completely ignored or overlooked by the commission, as well as the 
courts, in recent years; that is, that no loss, whatever its form or ex- 
tent, is protected by the rule against confiscatory rates unless result- 
ing directly from the action of a legislative or official body, though 
such loss might be so great as to end in insolvency. If in fixing 
reasonable rates on one road another in competition with it finds its 
rates so reduced that it can not do business except at a loss, that 
should be attributed to the operation of competition and only in- 
directly, if at all, to the action of the commission. The decision of 
the commission in such a case would be unassailable and invulnerable 
as against any constitutional objection. The disastrous and far- 
reaching effects of the nonobservance of this principle can scarcel} 7 
be exaggerated. The counter proposition that the weaker, worse 
managed, more injudiciously located or constructed facility, or the 
one whose mechanical form has been antiquated and superseded, must 
nevertheless be secured and safeguarded against loss and the possi- 
bility of destruction from competition has found favor in the official 
mirias of the commissioners. Outside the commission there is no 
help and but little sympathy for one who has been struck down by 
the wheels of progress; but with carriers in interstate commerce, 
under the Interstate Commerce act as paternally administered by 
the commission, it is very different. 

The whole situation is best shown and illustrated by a discussion 
of the history of some of the trunk lines and a statement of the 
relations between the carriers between the Atlantic seaboard and 
Chicago and other cities of the Central West. It is unnecessary, 
however, to occupy space with the details of that history, which must 
be already well known to many in Congress. But in the case of 
what are known as the trunk lines there is presented a striking and 
important illustration of results flowing from the adoption of the 
commission of the "constant-profit" theory of rate making. The 
rates of the Pennsylvania and New York Central, whose lines reach 
all the important business centers of the West, have been fixed ex- 
clusively by the railroad managements themselves, with no limita- 
tions whatever except with reference to what the traffic would bear. 
Their rates have never been examined or investigated by the commis- 
sion as to their reasonableness or unreasonableness. It appears to 
have been considered entirely proper that the public should pay 
these companies considerably more for a given passenger serv- 
ice than is paid for the same service to the Baltimore & Ohio, the 
Erie, and certain other trunk lines. Now, it is undoubtedly true, 
a fact admitted by the railway managers at the rate-advance hear- 
ings, in 1910, that a hard and fast agreement exists between all the 
trunk lines and that they maintain a central association or bureau 
in New York City. Their combination would, however, be power- 
less to maintain unreasonable rates without the recognition given 
by the commission to the " constant-profit " theory. But with that 
recognition and adherence to their established practices, the asso- 
ciated trunk lines are able to exactly reverse the natural order and 
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substitute self-interest for the interest and welfare of the public. If 
the economic law of competition were allowed to operate in trunk- 
line territory the lowest rates between the East and West would be 
those over the most natural and direct and the best-equipped routes ; 
that is to say, over the New York Central and the Pennsylvania. 
They have eliminated all difficult grades and curves, duplicated 
trackage, acquired terminal facilities, and provided themselves with 
superior motive power and rolling stock, until they can move a given 
tonnage over a long distance at less than one-half what the same 
would cost over other and inferior roads. 

By acting secretly in concert and by constant readjustment and 
classifications of rates, thus working them up from one level to an- 
other, they have escaped entirely the regulative powers of the com- 
mission and become a law unto themselves. The commission could 
not now, under existing law, even if so inclined, examine and pass 
upon the rate question in its application to the whole trunk-line situ- 
ation and establish in trunk-line territory a system of rates. In- 
deed, Congress has heretofore withheld from the commission any 
such power. Without it, it is idle to talk about any general rule 
for ascertaining the reasonable rate, and the rule of a constant profit 
for the carriers, in addition to being destructive of all other inter- 
ests, is a pure invention to serve the selfish purposes of the railroads. 

The difficulty of fixing reasonable rates for a single line of rail- 
road lies in the great differences between conditions affecting rail- 
roads which under normal conditions would be in competition. In 
this same trunk-line territory are lines of varying financial strength 
and condition with reference to the cost of operation and voluftie 
and profitableness of traffic. For instance, there is in trunk-line ter- 
ritory the Pennsylvania and the Erie. The financial condition of the 
Pennsylvania is such that it can refund its bonds at 3 and 3£ 
per cent, and its stocks, though inflated and consisting largely of 
duplications through absorption of subsidiary lines, is far above 
par, and the company could continue its 6 per cent dividend rate 
with even lower rates than it now charges and still accumulate large 
annual surpluses. The Erie, according to testimony given by its 
vice president in the rate-advance cases, has the most pressing finan- 
cial needs, paying no dividends on its common stock and being under 
an immediate necessity of raising $13,000,000 for general improve- 
ments. He also stated that $35,000,000 was required to put it in ef- 
fective condition of construction and equipment. Now, the rates 
which are necessary to keep so weak an enterprise as that in a com- 
petitive position as against the stronger truak lines must necessarily 
render the same rates on the business of the latter exorbitant. To 
reduce its rates on through traffic without a reduction also of the 
Erie's rates, or to increase the Erie's rates without also increasing 
theirs, would do the Erie no good, because the immediate effect 
would be to divert from it most or all of the Erie's through business. 
So, in order to make a practical application of the theory of a con- 
stant profit to all carriers and keep water-logged enterprises afloat, 
the public must pay annual bounties amounting in the aggregate to 
hundreds of millions of dollars over and above what the shippers 
consider just and reasonable rates. 

The uniformity and stability of rates required by the business in- 
terests of the country can never be secured through the commission so 
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long as its functions and powers are limited as at present by the 
interstate commerce act. It must have power to revise and readjust 
entire schedules, and not only entire schedules of particular roads, 
but of whole systems and by large areas, thereby producing uni- 
formity, justice, and reasonableness on all lines; for instance, on all 
the lines in trunk-line territory, on all lines in central, western, and 
southwestern territory, simultaneously, and from time to time, as 
often as it is necessary to maintain justice, reasonableness, and equal 
treatment of shippers!. The commission must be authorized to har- 
monize inconsistent rates, to equalize discriminating rates, and to 
reduce high rates wherever found. These powers it can not exercise 
without the enlarged powers which would be conferred by the adopt- 
ion of some auch as the appended bill. The only uniformity provided 
for in the interstate commerce act is uniformity in the treatment by 
each railroad of its own patrons. The second section of the interstate 
commerce act prohibits a common carrier from charging one person 
more than another for the same service, but it does not prohibit a car- 
rier from charging one person more or less than another railroad 
charges the same person for an equal service. 

The third section of the interstate commerce act forbids a carrier 
giving any undue preference or advantage to any person or locality, 
or kind of traffic, over another. But this only applies to the action 
of a railroad toward the people or places served by it. It does not 
apply to increases of local interstate rates where there is no competi- 
tion. 

To enable the commission to fully perform its duties, it should have 
power, as is here provided for, to increase, as well as to reduce, a rate. 
Without this additional power it can not effectively harmonize and 
equalize rates or deal with entire schedules. 

Two principal reasons have been heretofore urged against con- 
ferring the power upon the commission to formulate or revise sched- 
ules. The first was presented by the railroads. They claimed the 
right to initiate all rates themselves. They urged that to confer so 
broad a power upon a governmental agency was to take from the 
only power which rendered their properties of any value. # The sec- 
ond objection was constitutional, though probably originating in the 
same fertile brains of counsel for the railroads. It was argued that if 
the commission could adopt and put in force rates by wholesale for 
one company, it could do so for all at once, which was not merely 
applying a statute to facts, but the exercise of outright legislative 
functions. The constitutional objection was not clearly, if at all, 
distinguishable from that based upon policy. Without turning 
aside to debate the issue, it is safe to assert that both objections are 
untenable. The Supreme Court in the Southern Pacific Lumber rate 
case, decided last year, limited the construction of the powers of the 
commission under the present law as has just been stated. 

There is an important phase of railroad finance which has thus 
far received very little public attention, but which is important in 
any thorough consideration of the subject. Notwithstandiing that 
the railroad corporations have worked up their net revenues from 
operation to the billion-dollar mark, they are in receipt of additional 
large incomes from investments in what is really a banking or money- 
lending business. This refers to the large holdings of some of the 
principal companies in the stocks and bonds of other companies. 
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According to the latest report of the commission on the subject, the 
aggregate of all issues of stocks and bonds is nineteen billions of 
dollars, of which about four and a half billions are duplications. 
Most of these duplications consist of " trusteed " stocks, upon which 
interest-bearing bonds have been issued, constituting two distinct 
capitalizations, the one concealed beneath the other, upon both of 
which profits, to wit, dividends on the stocks and interest on the 
bonds are received by the holding company. 

Railroads are chartered for the sole business of constructing and 
operating lines of railroad and transporting freight and passengers ; 
but their " earnings " from this business have grown so enormously 
through the operation of the interstate commerce act, and under the 
fostering care of the commission, that the returns are? far in excess 
of legitimate requirements in that business. Money has been ac- 
cumulated in such vast sums that those in control have used the funds 
for what is in reality a banking business, with speculation as an 
adjunct. The railroads now have five times as much of their work- 
ing capital invested in bonds, stocks, and other assets as they have 
invested in equipment, materials, and supplies for conducting the 
business of transportation. This condition calls strongly and unmis- 
takably for legislation. It is one which can not be permitted to 
continue. 

In 1906 this subject was looked into by the commission, and a 
balance sheet was compiled by its statistician from reports called 
for and received from individual companies. It showed that in 
cost of equipment and materials and supplies a working capital of 
$1,016,593,864 was employed, but as banking assets, in the forms of 
stocks, bonds, cash, current assets, sinking funds, sundries or mis- 
cellaneous, the railroads owned and employed the vast aggregate of 
$5,022,576,615. Nor did the balance sheet of 1906 include all the 
corporations in control of assets available to the railroads for bank- 
ing and investment purposes. There are several large holding com- 
panies not under the control of the commission, because they operate 
no railroads but merely control finances and investments for the rail- 
roads. In the report of the Commission on Intercorporate Relation- 
ships of Railways it appears that the total par value of railway 
securities owned by the railroad corporations is $5,555,212,497. 

These vast community holdings form the basis of combinations 
which defy the commission, impede and obstruct justice and oppose 
legislation. Need it be wondered at that their opposition has been 
thus far so successful ? The people's representatives will never prop- 
erly or fully understand the railroad situation without considering 
the relations between these vast holdings of each other's securities, 
and several other matters, which are, so far as is possible, kept under 
cover by the interested parties. It would require a very large volume 
to fully exploit this one branch of the railroad question. But when 
the managers and their paid " educators " plead the necessity of 
raising rates to enable them to accumulate surpluses with which to 
construct branch lines, betterments and terminal facilities, they might 
very properly be asked why these great accumulations of concrete 
wealth should not be used. But it should not be the policy of our 
Government to encourage further extensions by the present great 
railroad corporations to be controlled or owned by them. If the, 
close alliance between the banks and railroads can be broken, so that 
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there is no longer a money trust, if capital be made free again, there 
will then be others than the present railroad kings and financial 
barons to construct, equip and operate independent lines of railroad. 
Exactly what is not needed is more subsidiaries or branches. As for 
increases in rates of interest the combinations between large banking 
interests, the communities of railroad interests- created by the hold- 
ing companies and. the railroad corporations themselves and inter- 
locking directorates are almost exclusively responsible for them. 

The question of transportation finance is scarcely less important 
nationally than the question of rates with which it is closely connected. 
The establishment by legislation of an incorrect principle or policy 
for dealing with the railroads may be as fatal to public welfare as 
would be a vital change in our form of government. It is much to be 
deplored that we can not fully understand the effects of a new eco- 
nomic power until it has grown to gigantic proportions, and not even 
then except by long and painful experience. With respect to the 
railroad system, policy, and practices, we are now far into, but not 
near the end of, the educational and experimental stage. We are 
now in that stage of mental unpreparedness where we are liable to 
make huge mistakes, to be much regretted afterwards. To allow the 
valuation act and other laws to stand in their present forms will be 
such a mistake. We have already endured many of the evils of our 
almost fatal optimism on this subject. We could not believe that the 
predicted and threatened abuses of power that we recklessly sur- 
rendered to the railroads would occur until after they had occurred 
in an aggravated form. We feared at first that they would displace 
labor and in various ways disturb our peace, but we could not fore- 
see that they would turn the advantages we gave them to the complete 
domination of all other kinds of business. 

It should not be overlooked that more than half of the $8,000,000,000 
going into railroad property as the basis for the huge capitalization 
consisted in profits on profits. That is to say, large surpluses col- 
lected from rate payers were used in betterments, extensions, and 
other improvements, and then more money was obtained from money 
lenders on these as additional security. Bonds were issued to them, 
and a further drain on the pockets of rate payers thus instituted to 
keep down the interest as fixed charges. So the people were taxed 
in the first instance to pay for the improvements, and the same peo- 
ple are now being taxed to pay interest on investments in what might 
be equitably considered the proceeds from, or profits upon, their own 
investments. Legally, of course, all these new constructions belong 
to the railroads, in addition to being a basis for the interest charges, 
and also operated to earn dividends for the stockholders. If any 
man could obtain nineteen billion half dollars, hand them over to 
the Federal Government, and the Government should hand over in 
return its perpetual obligations to pay nineteen billion 100-cent dol- 
lars, bearing interest at 7 per cent, that would be a fair illustration 
of what is contemplated in the constant-profit scheme of rate regula- 
tion. The man who received and held these obligations would bank- 
rupt the Nation in 30 years. And that is what the railroads will do 
if we do not right-about face in our views of duty to the people in 
this matter. We must not permit ourselves to be won over or misled 
as to the meaning of this self-serving doctrine which seems to have 
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found acceptance by the • Interstate Commerce Commission. The 
rate of interest here specified, waiving the point that part of the 
investment was of surplus and not original, is really more than 14 
per cent, or nearly five times the rate at which the Government can 
refund its bonds. What would be thought of us if we authorized, 
and the executive department sanctioned and carried out, such a 
funding scheme with some powerful syndicate enjoying a monopoly 
of favor, just as the railroads enjoy their power in the absence of 
legal control ? 

The impossibility of dealing with rate increases and inequalities 
in detail, or with any such purpose as that of reducing or equalizing 
them or more' equitably distributing them among the 8,000 and more 
commodities, and between the many thousand of shipping points, 
without conferring additional powers upon the commission must be 
so clear as to require no elucidation. The equalization, adjustment, 
and distribution of the increases and changes of rates is being con- 
stantly referred to as a science by itself, and one of great difficulty. 
All writers on the railroad question emphasize the delicacy of the 
existing rate adjustment and strive to show why the change of a 
single rate between any two important points necessitates many other 
changes so as to prevent widespread market disturbances, notwith- 
standing that the carriers have never hesitated to make many rate 
changes arbitrarily and by sweeping decrees of councils of traffic 
managers without reference to any rule or scientific basis or knowl- 
edge of of regard for the effect of such changes upon producing, ship- 
ping, and trading interests. How can the commission ever reach the 
ends of justice in all these matters without the possession of the 
broadest and most searching powers? 

The fact had better be given recognition now than later, that any 
effective Government regulation of railroads partakes of the im- 
perialistic, but should never be allowed to become paternalistic. The 
right to regulate grows out of the interstate-commerce clause of the 
Constitution and the close connection between interstate carriers and 
interstate commerce itself, and the regulation itself is the exercise 
of a power which is to some extent arbitrary. But this attitude to- 
ward the carriers should never be held to impose upon the Govern- 
ment an obligation to safeguard the interests of that particular class 
of persons and corporations engaged in transportation any more than 
if they were engaged in any other line of business — any more than 
where the law of the land is enforced against the private citizen. All 
business is subject and subjected to legal restrictions, regulations, and 
penal provisions. And in addition to the many laws which encom- 
pass the ordinary business man, he is always in contact with the law 
of competition, from which the railroads find ways to exempt them- 
selves. Any Government going into the insurance business and guar- 
anteeing constant profits in all lines of business would be proclaimed 
a failure and disappointment, and by none more promptly than by 
the prudent and conservative business men, the manufacturers, mer- 
chants, miners, and farmers of the country. 

Much has been said about a claim of great and prosperous lines 
to enjoy, in form of greater profits, the rewards of superior engi- 
neering foresight and managerial ability. It is said that such a 
great institution should be conceded an organization value in the 
establishment of rates. Those who make that claim will regard 
as presumptuous any attempt to answer it, appealing as it does to 
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pur natural inclination to applaud those who have achieved suc- 
cess in any pursuit or line of activity. But that the claim is super- 
ficial and utterly destitute of merit is not difficult to demonstrate. 
In the first place, it entirely ignores the distinction between private 
and public service. It must be borne in mind that recognition for 
this claim is presented at the bar of the legislative body of the 
Nation and consideration is asked for it on every occasion of legis- 
lation being proposed to curb the powers of railroad monopolies. 
It is therefore to be treated as a claim preferred for recognition 
at the hands of the general public, and as such it should be examined 
and treated. 

It has not been unusual for men to devote superior talent and in- 
dustry to the public on the same terms and subject to the same sov- 
ereign powers as they devote talent and industry of mediocre and 
inferior quality, or as one devotes more and another less of capital. 
In the second place, it is impossible to find any deserving recipient 
of any reward that it might, upon this new theory, be proper to 
bestow. No man living, nor the descendants of any that have died, 
are entitled to compensation in any form for projecting, for instance, 
the New York Central as it was projected. In addition to the fact 
that the original promoters and builders quickly pocketed great 
fortunes by manipulating the stocks and bonds, and not by superior 

gublic service, is the fact that they enjoyed the favor and aid of 
tate and municipal authorities without which their enterprise and 
foresight would have availed them nothing. In the third place, 
speaking now with reference to the present active managers, there 
is no basis for any claim of superior management. But assuming 
that the management is excellent, it is a safe assumption that all 
in a supervisorial capacity are in the enjoyment of adequate sal- 
aries. Then we have the corporation itself, the nonsentient figment 
of the imagination which need not be considered aside from its 
stockholders. And as to the latter, the question of why their divi- 
dends should be rendered constant and secure by action taken by 
the Government has not been answered and will remain unanswered. 
Finally, as for the claim of the New York Central and other such 
companies based on superior management, it does not appear that a 
well constructed, highly improved, and thoroughly equipped rail- 
road is any more difficult to manage, or even as difficult, as one of 
a different kind. Of all mechanical appliances that used in the 
transportation of persons and property from place to place is the 
simplest, involving a comparatively low degree of mechanical skill. 
Of course, a railroad system is complicated in its entirety, as 
would be a great department store, but the task assigned to each 
man is simple. Again, transportation considered apart from its 
instrumentalities is too important a function to come under the 
absolute unsupervised control of any person or persons, either in an 
individual or privately organized capacity. It is to modern life 
what chemical forces, gravitation, and motion are to the earth. It 
is the one thing that makes production worth while and exchange 
possible, as the recurrence of the seasons causes vegetation to grow 
and the fruits of the field to -multiply. Therefore, these great con- 
quests of the wilderness, these great advances of civilization, for 
which so much credit is claimed for individuals and corporations 
were the mere applications of predestined forces which belong to 
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the whole people. Those in control temporarily of these powerful 
instrumentalities are the mere accidents of a aay. Their achieve- 
ments were not attributable so much to their superior business sa- 
gacity as to popular tolerance, credulity, and optimism. 

The railroads are now claiming that rates should be maintained 
or increased so as to produce surpluses beyond a fair return on 
existing capitalizations in order to sustain the credit of the rail- 
roads. In other words, they expect Congress, the President, the 
Interstate Commerce Commission, and everybody having anything 
to do with regulation to depart from all fundamental principles 
governing railroad rates and set up a new rule, a rule which, while 
leaving the control of stock and bond issues, as well as the financial 
and operating control, exclusively in private hands, would impose 
the duty first upon Congress and then upon the commission, and 
ultimately upon the people, to insure a market price for stocks and 
bonds such as will facilitate the borrowing of money and steady 
the market for stocks and bonds. To all familiar with the subject, 
to all who have in mind the public interest, the proposition is ab- 
surd and preposterous on its face. It would impose a task which, 
even if supportable on any just principle, would be impossible to 
perform, even though all the constitutional powers of the Govern- 
ment were fully exerted. 

The doctrine of an assured constant profit to unwisely projected 
or badly managed roads was touched upon at the hearing in the 
rate-advance cases in 1910, but the discussion was quickly dropped 
and did not receive any further serious consideration. One of the 
vice presidents of the Chicago & North Western, answering a query 
of one of the commissioners, said : 

I admit that what might be justice to some lesser line would extravagantly 
increase us, if you please ; but I have not the wisdom to say how that thing 
shall be disposed of. 

The people's representatives in Congress and other legislative 
bodies had been then for a long time insisting upon a reduction of 
rates, and had freely expressed themselves to tne effect that substan- 
tial reductions should be made. And there are ample reasons for 
saying that few railroad officials entered upon that scheme of whole- 
sale advances with the expectation that the commission would dare 
establish the advanced rates as just and reasonable. The purpose of 
the railroads in taking the action taken by them was, no doubt, to 
make a demand such as the people are now making for a decrease 
of rates — a demand which was then and is still being urged — appear 
preposterous and unreasonable. It will be strange if the millions 
of rate payers in the country allow their just demand for a reduc- 
tion to be thwarted by such tactics. Of course, the heads of some 
of the weaker roads — those which pretend to be having a hard strug- 
gle at best — think that any general reduction of rates would be very 
harsh and unjust, to them, notwithstanding that the maintenance of 
present rates would unduly enrich the stronger companies; and, of 
course, the latter are ever ready to grasp whatever may come within 
their reach. So that the question finally resolves itself into one of 
sacrificing general interests to temporarily sustaining and keeping 
afloat these weak but ambitious enterprises which might otherwise 
have to liquidate and reorganize on a narrower financial basis. 
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The rate issue thus shifts, and the contest comes on between the 
people and the great dominating railroad systems. We are con- 
stantly invited to consider not what is good business policy for the 
public, but to be profoundly impressed with the promotion of the 
financial prosperity of private corporations having extensive con- 
trol of general business interests. 

" Of course," said Mr. McCrea, president of the Pennsylvania, at 
the rate-increase investigation on October 12, 1910, " it would be 
]>ossible to get money by raising the interest on bonds to a substan- 
tially higher level." 

But he did not think such a course would be good finance. His 
alternative was to increase the price of what his company has to 
sell. To do that is not a difficult task for monopolies of its class, 
in the absence of objections by the commission. But men in other 
business, contemplating new acquisitions for enlargement of plant 
or extension of operations, must obtain the needed funds as best they 
can and at the prevailing rates of interest. Moreover, they must 
find the security tor their financial accommodations. But these trans- 
portation monopolies, now that the trick of concealing surpluses 
expended under various heads, practiced by them hitherto, is ex- 
posed and generally understood, are urging the need for further rail- 
road extensions and facilities, and backing up their demand for 
high rates with an implied threat that if they be not allowed a free 
hand in continued and more drastic exploitation of the Nation's 
freight payers the extensions and facilities will not be provided and 
that the quality of service which they give their patrons will de- 
preciate. What they really have in reserve is the acquisition of more 
and more of the weaker lines, further consolidations, and more im- 
pregnable monopolies. Any pretense that they intend to stand still 
is the baldest assumption, and any fear that they may or can create 
a commercial or financial collapse is groundless. The statement 
that there has been any advance in the cost of borrowed money, ex- 
cept when borrowed by commercial and industrial intSrests, is in- 
credible in view of the fact that nearly all the bonded indebtedness 
of the New York Central, funded only a few years ago, bears interest 
at only 3£ per cent, and that of the -Pennsylvania at even a lower 
rate. What the railroad presidents say on the subject is to take a 
charitable view of it — mere speculation. They make no pretense of 
ever having even an unpleasant experience in testing the money 
market. In fact, the financial conditions of all the controlling rail- 
roads are such that no test of their ability to borrow money at the 
lowest rates of interest has been necessary. 

There is still another substantial reason for not legislatively com- 
mitting the Government irrevocably to a fixed obligation of any 
sort. Plainly stated, the present form of railway construction and 
equipment will be, in the near future, relegated, with many mechan- 
isms we have known, to the realm of things that were but are no 
more, and anything more than is sufficient to keep the old system in 
running order until the new can be inaugurated would be sheer 
waste. 

It has been said that " necessity is the mother of invention." But 
even where there is no absolute necessity, but only obvious need for 
saving* or great convenience in having an improved machine, the 
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inclination to make that saving and provide that convenience is a 
spur to inventive faculties. 

It is only my immediate purpose to point out some of the defects 
and wasteful results from the use of the existing mechanisms of 
railroad construction and operation. If more be desired, if a re- 
port of progress in that field of invention be desired, it will have to 
be called for, and will come in phraseology not so readily understood 
as that used in discussing economic and political subjects. 

The present form of railroad construction must accommodate itself 
to the inequalities and eccentricities of nature ; and since the earth's 
surface constantly varies, both in form and in substance, and is sub- 
ject to frequent changes caused by weather conditions, rains succeed- 
ing droughts, freezes succeeding thaws, and the like, it is clear that 
the engineering problem constantly changes preliminary to construc- 
tion and does not end upon the completion of the track. 

That in present use is an excessively costly mechanism. How else 
can we account for the advance of railroad indebtedness, including 
as such both absolute obligations and stocks upon which the right is 
claimed to pay fixed dividends, to $20,000,000,000 and the constantly 
increasing burden of fixed charges, both out of all proportion to 
additional construction? The explanation, in general terms, is that 
the amount realized for transportation, vast as it is, is not sufficient 
to pay fixed charges. 

Looking at a railroad map of the whole country, we find a very 
unequal distribution of the mileage. At least two-thirds of it is 
east of Chicago, where much of it could be rearranged greatly to the 
benefit of shipping interests, and some of it dispensed with. But it 
requires no statesman or political economist to see that there must 
noon be a change in the financing, construction, and mechanism of 
railroads. Existing methods and systems are breaking down of their 
own weight. It is all too expensive and burdensome to be borne by 
railroad patrons, in which class falls every man, woman, and child 
in the Nation. Interest charges, as stipulated for in outstanding 
issues, are fixed charges but dividends are not, and it is the latter 
which must yield. The full power to fix rates out of which dividends 
are paid really abides with the Interstate Commerce Commission, 
and various State boards and public-service bodies, acting under 
legislative authority, though theoretically with railroad manage- 
ments. The weakening of railroad credit, by which is meant the 
diminution of borrowing capacity, which was whispered five years 
ago, has now become a loud warning, proclaimed from the housetops, 
by railroad officialdom. The moment the system of fixed dividends, 
put in force a few years ago, is found impracticable, the present 
efficiency of service will become a thing of the past, extensions and 
new constructions will cease, and repairs essential to quick transit 
and safety be neglected. # 

Many thoughts occur to me on this great subject, of which a 
proper regard for limitations of space forbids full presentation. One 
of them, however, is worth exploiting to some extent. Transportation 
may be roughly divided into heavy freights, or freights in bulk, and 
light freights, or freight in small consignments. The form of struc- 
ture we are now discussing is not adapted to the latter, and will 
sooner or later be superseded. Of course, as now projected, it is 
advantageous to the railroads to carry the millions of small ship- 



RETURN OF THE RAILROADS TO PRIVATE OWNERSHIP. 55 

ments of from 50 to 1,000 pounds, but a much more economical ar- 
rangement from the standpoint of shippers would be to have the 
heavy traffic carried by existing railroads and the light traffic by a 
less expensive method. 

The railroad managements complain of many sources of trouble and 
peril to their interests and to those of investors in their securities. 
They complain that labor conditions are drifting to disaster; that 
various authorities are imposing burdens and exactions which it is 
becoming more and more difficult to meet ; that State legislatures are 
vying with each other in the passage of such legislation as full-crew 
laws and laws requiring hasty removal of grade crossings; that 
taxes are being onerously increased ; that there is a tendency in legis- 
lation to compel each railroad to open its terminal facilities to other 
railroads having no legal or equitable right to share them with the 
owning company; that the Erdman arbitration act is well calcu- 
lated to place railroads at the mercy of labor combinations; and, 
finally, and as a result of this, that it is becoming very difficult to 
induce investors to provide the many millions necessary to supply 
adequate transportation facilities, and that the railroad companies 
-are obliged to pay unprecedented rates for their capital requirements. 

The truth of the matter is that the railroads as now constructed 
and operated are, in many instances, too expensive a machine for the 
work it has to do. While the money capitalists of the world were 
credulous and optimistic on the outlook for railroad investments in 
this country (and were to some extent justified by conditions), while 
agriculture, manufacturing and mining were expanding and the peo- 
ple were acquiescent in high fares and freight rates, capital in large 
sums could be borrowed for the railroads at almost their own rates of 
interest. The stronger companies could then borrow for refunding or 
extensions at 3 and 3£ per cent. Under these conditions there were 
many unprofitable constructions and unwise duplications. But now, 
tinder changed conditions, capital demands 5 and 6 per cent and is 
hard to obtain at those rates. 

Another important factor in the alteration of conditions, never 
specifically mentioned by railroad officials, consists in the new public 
and legislative view of franchises. The privilege of forming a cor- 
poration, or operating a railroad, of collecting fares and rates, of 
exercising the power of eminent domain, was formerly, and by some 
is still, claimed to be, in and of itself, property of great value, irre- 
spective of other values ; and because little attention was given to the 
subject, the claim was not generally disputed. But legislative bodies, 
commissions, and the public at large, have been studying, dissecting* 
analyzing, and have discovered that the term " franchise " as em- 
ployed by railroad companies to signify a large intangible value to 
be added to physical values, merely represents monopolistic power. 
To this awakening to the true situation is to be attributed much of the 
hostile legislation and stubborn resistance to railroad expansion of 
which railroads and financiers are now complaining. 

In the existing system the rails must be maintained on an approxi- 
mate level with each other, requiring constant labor, watchfulness, 
and expense, which continues alter the work of original construction 
has ended. The support must be inspected to see if it is strong and 
sound every day and night in the year. The evenest of two-rail 
tracks constantly becomes more and more uneven; that is to say, 
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keeping the two upon an exact level with each other at all points is 
an utter impossibility. And every point of divergence means a 
swerve for the whole train to one side, an awful friction with the 

f;rinding off of more or less of the steel from both flange and rail, 
iut before that swerve is ended there comes another and another as 
each unevenness is reached. So the whole train on the very best of 
tracks with its ponderous engine is kept oscillating from side to side, 
without uniformity and beyond human power to anticipate or regu- 
late. You may have become so accustomed to the endless succession 
of indescribable swerves and jolts when traveling on trains as 
scarcely to notice them. But, consciously or unconsciously, all pas- 
sengers are affected by them in their nerves and otherwise; and few 
people ever start on a trip of any length without apprehensibns re- 
garding their safety. Many are actually made miserable and ill by 
the ever present dread of accident. Just think of the immense 
structural strength required to stand the constant jerking and 
wrenching of the engines and cars. The cars, whether for pas- 
sengers or freight, are constructed with more regard to hard usage 
and heavy strain than are warships built to encounter heavy seas, 
steel projectiles, and dynamite blasts. Several tons of iron enter 
into the construction of each car, -the mechanism being intricate and 
costly. And emphasis may be here very properly placed on the 
frightful and increasing cost of the power to operate railroad trains 
in the present way. 

The running of heavy trains at high speed on tracks as now con- 
structed is unscientific as w T ell as dangerous, unless the foundation 
be firmer and the relative adjustment of the rails be more perfect 
than financial resources now available will admit of. The laws of 
nature can not be suspended by man's contrivances. They must be 
overcome by mechanical exactitudes. A bed of broken stones mixed 
with earth under a wooden tie has not resisting power equal to the 
pounding of a drive wheel under an engine weighing 30 tons or 
more and drawing a long train of cars heavily loaded. Naturally 
and inevitably, moisture softens the mass. Then the first engine to 
pass over depresses the end of one or more cross-ties, and though 
that train may pass over without derailment, the next train lurches 
powerfully to one side, the chances being many to one that spikes 
will be pulled out or the rail or flanges broken, and the train, or 
part of it, ditched. But in railroad nomenclature the true cause of a 
derailment is seldom stated. It is said that the rails spread. Now 
there is really no such thing as a spreading of the rails. What gen- 
erally happens is that, beginning with a weakness, an unevenness 
develops which immediately grows by a repetition of the force which 
created it until a catastrophe results. Those who have charge of 
railroad construction and maintenance know, though they scarcely 
dare admit it, that the only preventative of accidents is approxima- 
tion to a spirit-level track having an unyielding support of stone, 
concrete, masonry, or a continuous sill, and that the cost of such a 
foundation, without the cooperation of a still more expensive super- 
structure, is prohibitory. To avoid the constant breaking up of 
trains the couplers must have considerable perpendicular as well as 
lateral play. Each car is a distinct and separate moving body 
dragged along after the engine or the other subjects to such of its 
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own vicissitudes in the way of swerves and jolts as may fall to its 
lot. 

We next refer to the cost of maintenance or upkeep of the existing 
system, and further, as closely connected with that, the question of 
safety. In justice, it must be said that railroad officials do all they 
can to safeguard their precious consignments. It would be absurd 
as well as cruel to charge that those in railroad employ, whether 
officials or subordinates, ever willfully designed and planned that an 
accident should occur with its sad results. The accidents result from 
inherent insufficiency of the mechanism employed. 

The scarcity and high cost of ties is even now a very serious prob- 
lem, the solution of which is not in sight. It is therefore only the 
lapse of a little time between the abandonment of the present form of 
transportation structure, and change to another. The people will 
not sumbit to a further increase of rates, and when it becomes more 
dangerous to travel in a passenger train than to join the Army in a 
time of war there will be a marked contraction in the volume of 
passenger traffic. 

A moving train without any superstructural guide or control runs 
by an inanimate force only partially and imperfectly regulated and 
supervised by the minds of men. True the speed can be to a great 
extent controlled by the engineer, but it of tener happens than other- 
wise that the brakes serve no useful purpose. A large percentage of 
the accidents result from broken or defective rails and switches, 
totally unforseeable. The train now in use is like an unbriddled 
horse pulling a loaded carriage through a lane. His speed may be 
accelerated by use of the whip and checked by use of the brake. But 
regulation and control to prevent accidents can go no further. 

In resisting measures looking to effective regulation of their rates 
and services, the railroads are inviting something even more drastic 
and far-reaching. The high-handed attempt made nine years ago to 
arbitrarily and generally increase their rates aroused the country 
to a high pitch of indignation and moved Congress to place what 
proved for that occasion an insuperable obstacle in the way in the 
form of the burden-of -proof provision. The action thus taken by 
Congress, the general and widespread discussion which ensued, and 
the final action adverse to the railroads taken by the commission, 
served to focus public attention upon railroad management and 
finance as never before. The whole period was educational. 

The people will- claim the full measure of justice at the hands of 
Congress, and in the end will find ways to obtain it. The country is 
rapidly filling up, population is greater and more homogeneous, and 
the proportion of articles for use and consumption not produced on 
the spot but requiring to be transported, is increasing year by year. 
In other words, and in railroad parlance, the traffic is becoming 
denser, and all these are pointing to the necessity for lower rates. 
That necessity will not regard with favor any law not having for its 
primary object the common interest. 

A BILL To amend the interstate commerce law. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 11 of the act to regu- 
late commerce approved February 4, 1887, is hereby amended to read as 
follows : 
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" Sec. 11. That a commission is hereby created and established to be known as 
the Interstate Commerce Commission, which shall be composed of one chief com- 
missioner and 14 commissioners to be appointed by the President, by and with 
the advice of the Senate: Provided, That any commissioners holding offices as 
such at the taking effect of this act shall continue in office until the expiration 
of their respective terms, and for all the purposes of this act such incumbents 
shall participate in the organization of the commission hereby created with the 
same rights as if appointed and confirmed by the Senate, as is herein provided 
for new appointees. Said commission shall be constituted by the appointment 
of a chief commissioner to hold office for the term of four years and to receive 
a salary of $11,000 annually, and seven additional commissioners to hold office 
four years and receive salaries of $10,000 each annually ; and their successors 
in office shall have the same tenures of office and receive the same salaries, 
except when appointed to fill a vacancy caused by death, resignation, removal, 
or other cause, in which case the appointee shall only hold office until the ex- 
piration of the term for which his predecessor was appointed. The com- 
missioners now in office shall hold office until the expiration of their respective 
terms, except in cases of death, resignation, or removal, in which case their 
successors shall hold office only until the expiration of the terms of their 
respective. predecessors: Provided, however, That no appointment shall here- 
after be made, whether to fill a vacancy or otherwise, for a longer period 
than four years. Any commissioner may be impeached or removed by the 
Senate for inefficiency, neglect of duty, or official malfesance, upon articles of 
impeachment preferred and prosecuted as in other cases. Counting the chief 
commissioner to be appointed as herein provided as one, not more than four of 
such new appointees shall be members of the same political party, and no 
appointment shall be made at any time which shall give to any party a mem- 
bership in said commission of more than eight. 

" No person owning stocks or bonds, or who is in any way pecuniarily inter- 
ested therein, shall be eligible for appointment to the office of chief commis- 
sioner or commissioner; nor shall the chief commissioner or any commissioner 
engage in any other than official business or employment. No vacancy or 
number of vacancies less than of a majority shall impair the right of the re- 
maining commissioners to exercise the powers of the commission. It shall 
be the duty of the chief commissioner to preside at all meetings of the entire 
commission (hereinafter designated as meetings in bank), to divide and dis- 
tribute the work of the commission among the departments herein provided 
for, to supervise and direct the business and affairs of the commission gen- 
erally, including the employment and discharge of employees. Within 30 days 
after the taking effect of this act said additional appointments shall be made 
by the President, and within 10 days thereafter the chief commissioner, in 
addition to his other duties, shall constitute five departments of said com- 
mission, each of which shall have all the powers of the whole commission, and 
its decisions shall be entered of record as the decision order, or ruling, as the 
case may be, of the commission, subject to the right of any party to any 
proceeding to a rehearing upon satisfactory cause shown by verified petition 
to the commission in bank. Not less than three commissioners shall partici- 
pate in any decision in a department: Provided, That where the chief com- 
missioner joins in a decision as one of the requisite number the hearing or 
examination in a department may be had by two commissioners." 

Sec. 2. That section 13 of said act to regulate commerce, approved February 
4, 1887, is hereby amended by adding thereto and at the end of said section 
13 the following: 

" The Interstate Commerce Commission shall have, and is hereby given, 
power and authority to revise and reconstruct schedules of rates, fares, and 
charges previously established and put in force by carriers in interstate com- 
merce, or such as shall be hereafter established and put in force by the com- 
mission, and to formulate and put in force entire new schedules of rates, fares, 
and charges in lieu of those previously formulated and put in force by the 
carriers themselves or by the commission, either when an increase of rates, 
fares, or charges is proposed by the corporation, or at any time, upon the 
motion or initiative of the commission, or upon a procedure instituted by any 
party authorized and empowered by this act to present a complaint against 
a carrier concerning a rate, fare, charge, or practice. And whenever the com- 
mission shall deem it necessary or shall find it convenient, in order to prevent 
discrimination in rates between commodities, kinds or descriptions of traffic, 
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persons, or localties, or to equitably equalize rates, or properly and fairly 
formulate and put in force new schedules, it may increase as well as reduce 
a rate or rates, fare or fares, charge or charges, and may rearrange and 
newly create classifications, as well as transfer commodities from one class 
to another, or may transfer a commodity from a special class, where a special 
rate is charged, to an ordinary established class, or from the latter to the 
former. 

"At any hearing or examination, whether in departments or in bank, rules 
of evidence shall, as far as is possible, be observed and applied as in the 
courts of the United States, except where changed or modified by the pro- 
vision of section 15 of the act to regulate commerce, as amended in 1910 re- 
lating to the burden of proof; and in determining the reasonable and just 
rates of service by corporations subject to the jurisdiction of the commis- 
sion the test of reasonableness and justness shall be in conformity to the 
requirements declared and so established by the Supreme Court of the United 
States in Covington and Lexington Turnpike Co. against Sanford (164 
U. S., 578). 

"And in order that said commission may have constantly before it for emer- 
gencies, available to all interested parties, the means for satisfying an im- 
portant test of just and reasonable rates for the transportation by rail of 
persons and property, it is hereby made the duty of the said commission, and 
it is hereby required, to proceed forthwith to the appraisement and valuation 
of the properties of at least ten of the leading and dominating railroad systems 
engaged in whole or in part in the carriage of passengers and freight in inter- 
state and foreign commerce, or in interstate commerce, the commission to 
make the valuation according to its best judgment, with a view to most 
effectually accomplish said object. The word * system * as here used means 
any lawful business organization of lines of transportation, whether all rail 
or partly rail and partly water route, under one management and control, 
whatever the form, whether by lease, stock ownership, or otherwise, where the 
management, operation, or rates of a subsidiary railroad company or connect- 
ing company engaged in transportation by rail or water is rightfully con- 
trolled by another. The valuation in any such case shall be only of the prop- 
erty used in .transportation. In making such valuation the commission shall 
reject any value or claim of value for franchises or good will, but shall include 
all accessions of value derivable from improvement of the vicinage, whether 
such value resulted from the construction of railroads to the place or places 
of location or otherwise. In the case of terminals and stations the land and 
improvements thereon shall be separately ascertained. The presence in the 
town or city of the particular railway and the additional value given to land 
by its presence and by general transportation facilities shall be considered, 
and such value given to the. land as if it were available for residential or 
business uses. The original cost of structures after a deduction for deprecia- 
tion shall constitute their valuation. Rights of way, as land, shall be valued 
according to the use to which they might be devoted if not occupied for railroad 
purposes, and such proportional value may be given to narrow strips of land so 
occupied as if they were parts of bodies of land large enough for convenient 
use in the prevailing industry of the vicinage. 

" In addition to the foregoing the commission may adopt and adhere to other 
convenient rules not in conflict with law for such appraisement or valuation. 
And for the purposes of such appraisement or valuation the commission is 
hereby authorized to employ engineers and other assistants upon such terms 
as to it shall appear just and reasonable, and to provide all such other 
facilities, agents, or instrumentalities, and incur such expenditures therefor 
as may be necessary, and to pay for services and the cost of such facilities and 
such expenses out of any funds at its disposal or which may be appropriated 
by law specially for the purpose." 

Sec. 3. Section 24 of the said act to regulate commerce (as amended) and all 
acts and parts of acts in conflict with the provisions of this act are hereby 
repealed. 

Sec. 4. This act shall take effect and be in force from and after its passage. 
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